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BE  IT  REMEMBERED,  That  on  the  8  clay  of  No- 
vember 1906,  there  was  duly  filed  in  the  District 
Court  of  the  United  States  for  the  District  of 
Oregon,  a  Libel,  in  words  and  figures  as  follows, 
to  wit : 

[Libel.] 
/;/  tlie  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
THE  PORT  OF  PORTLAND, 

Libellant, 
vs. 
THE  STEAMSHIP  GEORGE  W.  ELDER,  her  ma- 
chinery, tackle,  apparel,  etc. 

To  the  Honorable  Charles  E.  Wolverton,  Judge  of 
the  above  entitled  court : 

The  Port  of  Portland,  a  municipal  corporation  cre- 
ated by  and  existing  under  certain  acts  of  the  Leg- 
islative Assembly  of  the  State  of  Oregon,  presents 
its  libel  against  the  steamship  George  W.  Elder,  her 
machinery,  tackle,  apparel,  etc.,  whereof  J.  H.  Pet- 
erson is,  or  lately  was,  owner  in  a  cause  of  contract 
civil  and  maritime,  and  thereupon  your  orator  articu- 
lately propounds  and  alleges  as  follows: 

I. 

At  all  the  times  hereinafter  set  forth  libellant  was, 
and  is,  a  corporation  created  by  and  existing  under 
certain  acts  of  the  Legislative  Assembly  of  the  State 
of  Oregon,  with  power,  among  other  things,  to  sue 
and  be  sued,  and  with  power,  among  other  things,  to 
operate  a  drydock  within  the  limits  of  the  Port  of 
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Portland;  and  at  all  of  such  times  has  operated,  and 
now  operates,  a  sectional  floating  drydock  within  the 
County  of  Multnomah  and  State  of  Oregon,  and 
within  the  limits  of  the  Port  of  Portland. 

II. 

At  all  the  times  hereinafter  set  forth  the  steam- 
ship George  W.  Elder  was,  and  is,  a  vessel  plying  the 
waters  of  the  United  States,  and  at  all  of  such  times 
J.  H.  Peterson,  as  libellant  is  informed,  and  there- 
fore so  avers,  was,  and  still  is  the  owner  of  said  ves- 
sel, and  at  all  of  such  times  said  vessel  was,  and  still 
is  within  the  territorial  limits  of  the  State  of  Ore- 
gon, and  was,  and  still  is  within  the  District  of  Ore- 
gon and  subject  to  the  jurisdiction  of  this  Honorable 
Court. 

III. 

Heretofore,  and  between  the  29th  day  of  May, 
1906,  and  the  18th  day  of  September,  1906,  at  the  in- 
stance and  request  of  the  said  J.  H.  Peterson,  as 
owner  of  the  said  vessel,  and  upon  the  faith  and  cred- 
it of  the  said  vessel,  libellant  lifted  upon  its  said  dry- 
dock,  within  the  limits  of  the  Port  of  Portland,  the 
said  steamship  George  W.  Elder,  and  furnished  dry- 
dockage  for  said  vessel  from  said  29th  day  of  May, 
1906,  to  the  18th  day  of  September,  1906.  and  the 
reasonable  value  of  which  said  services,  and  the 
schedule  rate  for  which  said  services  was  the  sum 
of  Ten  Thousand  Five  Hundred  and  Thirty-three 
Dollars  and  Sixty  Cents  ($10,533.60),  and  in  addition 
thereto,  at  the  instance  and  request  of  the  owner  of 
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said  vessel,  and  ui)on  the  faith  and  credit  of  said 
vessel,  libellaiit  performed  four  hundred  and  sixty 
(460)  hours  of  extra  labor  upon  said  vessel,  which,  at 
the  reasonal)le  rate  of  thirty  (30)  cents  per  hour, 
amounts  to  the  further  sum  of  One  Hundred  and 
Thirty-eioht  Dollars  ($138);. and  in  addition  thereto 
in  the  raising  and  lowering"  and  repairing  of  said  ves- 
sel, and  through  the  fault  of  said  vessel,  damage  was 
sustained  to  keel  blocks  and  wedges,  amounting  to 
the  further  sum  of  Ninety-four  Dollars  and  Twenty- 
five  cents  ($94.25).  No  part  of  said  sum  has  been 
paid,  though  demanded,  save  and  except  the  sum 
of  seven  Thousand  two  hundred  ninety-four  Dol- 
lars and  Fifty-five  Cents  ($7,294.55),  and  there  is 
now  due,  owing  and  payable  from  said  vessel  and  her 
owner  to  libellant  the  balance  of  Forty-seven  Hun- 
dred and  Eighty-eight  Dollars  ($4788). 

IV. 

Said  drydockage  was  furnished  upon  the  faith  and 
credit  of  said  vessel,  and  under  and  by  virtue  of  Sec- 
tion Fifty-seven  Hundred  and  Six  (5706)  of  the  stat- 
utes of  the  State  of  Oregon  as  compiled  by  Charles  B. 
Bellinger  and  W.  W.  Cotton  a  lien  is  created  upon 
said  vessel  enforcable  in  admiralty. 

V. 

Demand  has  been  made  for  the  payment  of  said 
moneys,  but  the  owner  of  said  vessel  refuses  to  pay 
the  sum,  or  any  part  thereof. 

VI. 
ALL  AND   SINGULAR  the  foregoing  premises 
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are  true  and  within  the  admiralty  and  maritime  jur- 
isdiction of  the  United  States  and  of  this  Honorahle 
Court. 

WHEREFORE,  Hbellant  prays  that  proess  in  due 
form  of  law  according  to  the  practice  of  this  Hon- 
orable Court  in  cases  of  admiralty  and  maritime  jur- 
isdiction may  issue  against  the  said  vessel,  her  ma- 
chinery, tackle,  apparel  and  furniture,  and  that  all 
persons  claiming  an  interest  in  said  A^essel  may  be 
cited  to  appear  and  answer, — but  not  under  oath,  the 
same  being  waived, — the  matters  and  things  in  this 
libel  contained,  and  that  upon  the  final  hearing  this 
court  may  pronounce  in  favor  of  libellant's  said  de- 
mand with  interest  and  costs,  and  that  said  vessel 
may  be  condemned  and  sold  to  pay  the  same,  and  for 
such  other  and  further  relief  as  is  proper  in  the  prem- 
ises. 

WILLIAMS,  WOOD  &  LINTHICUM, 

Proctors  for  Libellant. 

THE  PORT  OF  PORTLAND, 
By  A.  L.  Pease, 

President. 

UNITED  STATES  OF  AMERICA, 

State  and  District  of  Oregon — ss. 

I,  A.  L.  Pease,  first  being  duly  sworn,  on  oath  say 
I  am  president  of  the  above  named  libellant,  and  the 
foregoing  libel  is  true  as  I  verily  believe. 

A.  L.  PEASE, 

Subscribed  and  sworn  to  before  me  this  6th  day  of 
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November,  1906. 

[Notarial  Seal]  H.  H.  PARKER, 

Notary  Public  for  Oreg-on. 

[Endorsed]:     Libel.     Filed  November  8,  1906. 

E.  D.  McKEE, 

Clerk. 
By  G.  H.  Marsh, 

Deputy. 
UNITED  STATES  OF  AMERICA, 
State  and  District  of  Oregon— ss. 
I,  A.  L.  Pease,  first  being  duly  sworn,  on  oath,  say 
I  am  president  of  the  above  libellant,  and  the  fore- 
going libel  is  true  as  I  verily  believe. 

A.  L.  PEASE. 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  November,  1906. 

[Notarial  Seal]  H.  H.  PARKER, 

Notary  Public  for  Oregon. 

And  afterwards,  to  wit,  on  the  3  day  of  December, 
1906,  there  was  duly  filed  in  said  Court,  Excep- 
tions to  Libel,  in  words  and  figures  as  follows  to 
wit: 

[Exceptions  to  Libel.] 

In  flic  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

THE  PORT  OF  PORTLAND, 

Libellant, 
vs. 
THE     STEAMSHIP  GEORGE  W.  ELDER,     her 
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machinery,  tackle,  apparel,  etc. 

To  the  Hon.  Charles  E.  Wolverton,  Judge  of  the 
District  Court  of  the  United  States  in  and  for  the 
r3istrict  of  Oregon. 

Now  comes  J.  H.  Peterson  and  Chas.  P.  Doe, 
claimants  herein,  and  except  to  the  libel  of  the  Port 
of  Portland  for  the  reasons  and  upon  the  grounds 
following,  to-wit: 

I. 

Because  the  Statutes  of  the  State  of  Oregon  pur- 
porting to  incorporate  said  Port  of  Portland  are  con- 
trary to  the  Constitution  of  the  State  of  Oregon  in 
that  said  statues  do  not  limit  the  term  of  office  of  the 
officers  of  said  pretended  corporation. 

II. 

Because  the  pretended  statute  piU'i)orting  to  au- 
thorize said  Port  of  Portland  to  construct,  operate  or 
maintain  a  dry  dock  and  to  levy  taxes  therefor  is  un- 
constitutional and  void:  (1)  Because  the  construc- 
tion, operation  or  maintenance  of  said  dry  dock  is 
not  for  municipal  purposes  or  in  any  sense  a  public 
purpose;  (2)  Because  such  statute  places  no  limit 
on  the  power  of  said  corporation  to  contract  debts ; 
(3)  Because  said  statute  attempts  to  delegate  to  a 
body  of  individuals  arbitrary  powers  to  make  rules, 
regulations  and  charges;  (4)  Because  said  statute 
provides  for  the  exercise  of  legislative,  executive  and 
judicial  powers  by  one  body  of  officers;  and  (5)  Be- 
cause the  title  of  said  act  does  not  embrace  or  specify 
the  contents  thereof  in  so  far  as  the  same  purports  to 
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authorize  the  construction,  operation   and   mainten- 
ance of  a  dry  dock. 

III. 
Because  said  statutes  do  not  authorize  said  Port 
of  Portland  to  make  any  claim  or  charge  against  any 
boat,  steamship  or  vessel  for  being  lifted  upon  said 
dry  dock  or  resting  there  while  undergoing  repairs. 

IV. 
Because   said   libel   discloses   no   maritime   lien   or 
claim  within  the  jurisdiction  of  this  Court. 

In  all  of  which  particulars  the  said  libel  is  imper- 
fect and  insufficient  and  therefore  the  said  claimants 
are  not  bound  to  answer  the  same,  and  they  pray  that 
the  said  libel  may  be  dismissed  with  costs. 
Dated  at  Portland,  Or.,  December  3,  1906. 

MILTON  W.  SMITH, 

Proctor  for  Claimants. 
[Endorsed]:       Exceptions.       Filed     December    3, 

1906. 

E.  D.  McKEE, 

Clerk. 
By  G.  H.  Marsh, 

Deputy. 
And  afterwards,  to  wnt,  on  the  24  day  of  February, 
1908,  there  was  duly  filed  in  said  Court,  an  Opin- 
ion on  Exceptions  to  Libel,  in  words  and  figures 
as  follows  to  wit: 

[Opinion  on  Exceptions  to  Libel.] 

In  flic  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

No.  4879. 
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THE  PORT  OF  PORTLAND, 

Libellant, 
vs. 
THE     STEAMSHIP     GEORGE  W.  ELDER,  her 
machinery,  tackle,  apparel,  etc. 
WILLIAMS,  WOOD  &  LINTHICUM  for  Libel 
ant, 

MILTON  W.  SMITH  for  Claimants. 

This  is  a  libel  in  rem  to  recover  against  the  steam- 
ship George  W.  Elder,  the  averments  showing  in 
effect  that  the  libellant  is  a  municipality,  with  pow- 
er to  sue  and  be  sued,  and  with  power,  among  other 
things,  to  operate  a  dry-dock  within  the  limits  of  the 
Port  of  Portland;  that  the  George  W.  Elder  is  a  ves- 
sel plying  the  waters  of  the  United  States;  that  be- 
tween May  29th  and  September  18,  1906.  at  the  in- 
stance and  request  of  her  owner,  and  upon  the  faith 
and  credit  of  the  vessel,  the  libellant  lifted  the  vessel 
upon  its  dry-dock,  and  furnished  "dry-dockage" 
thereof  for  the  period  of  time  intervening  said  dales 
and  performed  extra  labor,  and  suffered  damages, 
the  reasonable  value  of  which  services  and  the 
amount  of  damage  being  set  out;  that  by  the  statute 
of  the  State  of  Oregon,  a  lien  is  created  upon  the  ves- 
sel enforceable  in  admiralty,  and  that  demand  for 
payment  has  been  made  and  payment  refused. 

(WOLVERTON,  District  Judge:) 
The  hbel  is  challenged  by  exceptions  thereto,  upon 
grounds  following: 

First.    That  the  act  constituting  the  Port  of  Port- 
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land  as  a  municipality  is  unconstitutional,  and  espe- 
cially as  it  respects  the  authority  attempted  to  be 
conferred  by  which  it  is  designed  that  the  municipal- 
ity shall  construct  and  operate  a  dry-dock;  and, 

Second.  That  this  Court  is  without  competent 
jurisdiction,  for  the  reason  that  the  cause  is  not  of 
a  character  cognizable  in  admiralty. 

The  constitutionality  of  the  act  incorporating  the 
Port  of  Portland  as  originally  enacted  has  been  set 
at  rest  by  the  judgment  of  the  Supreme  Court  of  the 
State  of  Oregon  in  the  case  of  Cook  v.  The  Port  of 
Portland,  20  Or.,  580.  Such  judgment  has  been 
adopted  by  this  court  in  The  John  McCraken,  145  Fed. 
705,  and  it  is  not  essential  that  the  subject  be  again 
reviewed  here. 

But  it  is  insisted  that  the  amendatory  act  of  the 
Legislative  Assembly  of  the  State  of  Oregon,  which 
authorizes  for  the  first  time,  the  erection  and  main- 
tenance of  a  dry-dock  (See  Session  Laws  1901  p.  417), 
is  unconstitutional  insofar  as  it  relates  to  such  au- 
thority, because  the  subject  thereof,  namely,  dry- 
docks,  is  not  expressed  in  the  title. 

It  may  be  at  once  conceded  that  any  amendment 
to  an  act  which  introduces  a  subject  not  included  in 
the  title  of  the  original  act  or  the  title  of  the  amen- 
datory act,  nor  germane  to  the  subject  embraced  in 
either  of  such  titles,  operates  in  contravention  of  Art. 
IV.  Sec.  20  of  the  State  constitution,  and  is  therefore 
nugatory  and  void.  The  question  here,  however,  is 
whether  a  subject  has  been  introduced  by  the  amen- 
datory act  not   connected   with   or  germane   to   the 


10  Tlie  Steamship  Geo.  W.  Elder,  et  al 

subject  expressed  in  the  title  of  the  original  act. 

The  title  of  the  act  is,  "An  Act  to  establish  and  in- 
corporate The  Port  of  Portland,  and  to  provide  for 
the  improvement  of  the  Willamette  and  Columbia 
Rivers,  in  said  Port,  and  between  said  Port  and  the 
Sea."  The  title  of  the  amendatory  act  is,  "An  Act 
to  revise  and  amend  an  act  entitled  an  act,"  etc.  So 
that  there  is  nothing  added  to  the  original  title;  no 
other  subject  introduced.  The  plain  purpose  of  the 
act  is  to  incorporate  a  municipality  like  a  city  is  in- 
corporated, and  yet  in  the  case  of  the  incorporation 
of  a  city,  with  all  of  its  complexity  of  powers  con- 
ferred, the  title  is  a  very  simple  thing.  I  note,  by 
turning  to  page  796  of  the  Session  Laws  of  1891,  the 
next  act  following  the  Port  of  Portland  act,  "An  Act 
to  incorporate  the  City  of  Portland."  This  is  all 
there  appears  of  the  title,  notwithstanding  the  mu- 
nicipality is  empowered,  through  its  common  council, 
to  assess  and  levy  taxes,  to  grant  licenses,  to  prevent 
and  remove  nuisances,  to  appoint  a  harbor  master,  to 
regulate  the  building  of  wharves,  to  provide  for  the 
establishment  of  market  houses,  and  to  do  the  multi- 
tude of  things  incident  to  the  regulation  and  welfare 
of  a  city  and  its  government.  All  these,  and  other 
kindred  matters  of  control  and  regulation,  are  always 
considered  to  be  embraced  by  the  one  central  subject 
— the  incorporation  of  a  city.  Npw,  it  seems  per- 
fectly natural  that  a  municipality  created  for  the  pur- 
pose of  improving  and  keeping  open  great  water- 
ways in  aid  of  commerce  should  be  given  the  author- 
itv  to  construct  and  maintain  a  drv-dock.     It  is  as 
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easily  germane  to  the  subject  embraced  b}'  tlie  title 
as  the  construction  or  maintenance  of  wharves  and 
docks  is  connected  with  the  simple  title  for  the  in- 
corporation of  a  city,  or  of  the  many  and  diverse  oth- 
er subjects  of  specific  power  conferred  by  the  various 
provisions  of  the  charter. 

Section  2  of  the  orig-inal  act  purports  to  set  forth 
in  brief  order  the  "object,  purpose  and  occupation" 
of  the  corporation,  which  was  to  improve  and  main- 
tain a  ship's  channel  of  a  depth  of  25  feet  from  the 
Cities  of  Portland,  East  Portland,  and  Albina  to  the 
sea ;  while  section  2  of  the  amendatory  act  states  the 
"object,  purpose  and  occupation"  to  be  to  promote 
the  maritime  shipping  and  commercial  interests  of 
the  Port  of  Portland.  Section  3  reiterates  the  object 
and  purpose  as  stated  in  section  2  of  the  original 
act. 

It  is  urged  that  the  additional  object  and  purpose 
as  set  forth  in  section  2  of  the  amendatory  act  is  the 
adding  of  another  subject  for  legislation  under  the 
old  title,  and  therefore  demonstration  that  the  amen- 
datory act  is  unconstitutional. 

There  is,  it  seems  to  me  a  palpable  vice  in  the  prem- 
ise. Section  2  of  the  amendatory  act  combines  no 
new  or  distinct  subject,  but  does  suggest  new  matter, 
which  is,  by  reasonable  intendment  properly  connect- 
ed with  the  principal  subject,  that  of  the  incorpora- 
tion of  the  Port  of  Portland.  It  is  as  nearly  allied  to 
that  subject  as  the  provision  for  the  improvement  of 
the  Willamette  and  Columbia  Rivers  between  the 
port  and  the  sea.     The  central  idea  attending  the  en- 
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tire  act,  with  all  of  its  amendments,  is  to  establish  and 
incorporate  a  port  under  the  designation  of  the  Port 
of  Portland.  This  is  the  real  and  paramount  subject 
for  legislation.  The  improvement  of  the  channel 
of  the  two  rivers  and  the  promotion  of  maritime  ship- 
ping and  commercial  interests  of  the  port  are  inci- 
dental, and  matters  naturally  and  truly  connected 
with  the  establishment  and  maintenance  of  the  port, 
as  naturally  and  truly  so  as  the  opening  of  streets, 
the  establishment  and  maintenance  of  wharves,  the 
providing  of  water  and  lights,  the  establishment  of  a 
fire  and  police  system,  and  the  maintenance  of  public 
parks  by  an  incorporated  city,  incorporated  under  the 

simple  title  of  "An  act  to  incorporate  the  city  of 

: "     It  is  a  most  natural  thing  for  a 

port  organized  as  such  to  deepen,  if  need  be,  and  im- 
prove its  harbor,  to  remove  obstructions  and  deepen 
the  channels  entering  such  harbor,  to  maintain  and 
operate  dredges  for  the  purpose,  and  to  promote 
shipping  and  all  commercial  interests  connected  vvitli 
the  coming  and  departure  of  vessels  laden  with  the 
products  and  fabrics  of  the  home  market  and  else- 
where. All  these  things  are  connected  with  and  man- 
ifestly germane  to  the  central  subject.  So  with  the 
objection  interposed  that  the  libelant  is  without  pow- 
er to  construct  and  operate  a  dry-dock.  The  power  is 
plainly  conferred  by  the  very  letter  of  the  amenda- 
tory act;  and  it  would  seem  clear  that  the  construc- 
tion and  maintenance  of  a  public  dry-dock  is  as  n  ; -r 
1)^  allied,  and  as  directly  germane,  to  the  central  sub- 
ject of  incorporating  a  port  as  the  construction  and 
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operation  of  dredg'es  for  improvement  of  the  channels 
of  the  rivers  Icadinj^  into  the  harbor,  and  of  the  har- 
bor itself;  and,  being  so,  the  objection  that  the  amen- 
datory act,  construed  with  the  original,  embraces 
more  than  one  subject  is  clearly  untenable.  The  prin- 
ciple involved  is  supported  by  David  v.  Portland  Wat- 
er Committeee,  14  Or.  98. 

It  is  further  insisted  that  the  amendatory  act  is 
also  void  because  it  authorizes  the  levy  of  taxes  for 
the  erection  of  such  dry-dock,  asserting  that  when  so 
levied  it  is  not  for  a  public  purpose.  It  is  of  manifest 
l)ersuasion  that  a  city  may  construct  and  maintain 
wharves  for  the  use  of  the  public,  and  it  may  charge 
tolls  therefor.  It  could  lawfully  maintain  a  ferry 
across  the  stream  adjacent  to  or  passing  through  the 
city  limits,  and  charge  tolls,  which  being  so,  the  Port 
of  Portland  could  as  consistently  maintain  and  oper- 
ate a  dry-dock,  which  is  in  equally  as  large  a  sense 
for  public  use  and  purpose,  to  subserve  the  interests 
of  shipping.  The  following  authorities,  by  strong  an- 
alogy attest  the  public  character  of  the  enterprise  of 
constructing  and  operating  a  dry-dock: 

Loan  Association  v.  Topeka,  20  Wall.  655 ; 

Township  of  Burlington  v.  Beasley,  94  U.  S.  310; 

Blair  v.  Cuming  County,  111  U.  S.  363. 

One  other  point  is  made  in  this  relation,  which  is, 
that  the  Board  of  Control  of  the  Port  of  Portland  is 
made  appointive  and  self-perpetuating,  rather  than 
elective,  and  that  therefore  the  entire  act,  with  all 
the  amendments,  is  unconstitutional  and  nugatory. 
The  Oregon   Supreme  Court   seems  to  have  settled 
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the  question  otherwise  (David  v.  Water  Committee, 
supra;  State  v.  George,  22  Or.  142;  and  Eddy  v.  Kin- 
caid,  28  Or.  537),  and  I  feel  bound  by  the  adjudica- 
tion. 

We  come  now  to  the  question  of  the  jurisdiction 
of  a  court  of  admirahy  to  take  and  maintain  cogniz- 
ance of  the  cause.  Is  the  cause  maritime?  This  de- 
pends upon  whether  the  contract  set  out  in  the  libel, 
implied  though  it  is,  is  maritime.  We  are  informed 
b}'  the  libel  that,  at  the  instance  and  request  of  the 
owner,  and  upon  the  faith  and  credit  of  the  vessel, 
libelant  lifted  the  Steamship  George  W.  Elder  upon 
its  dry-dock,  and  furnished  dockage  therefor  for  a 
time  specified.  It  is  previously  alleged  that  the  El- 
der is  a  vessel  plying  the  waters  of  the  United  States. 
The  contract,  therefore,  was  one  for  the  dockage  of 
a  vessel  plying  the  waters  of  the  United  States.  It 
does  not  specifically  appear  in  the  libel  whether  the 
Port  of  Portland  is  the  home  port  of  the  steamship 
Elder,  or  whether  her  home  port  is  within  the  State 
or  District  of  Oregon,  but  it  seems  to  be  conceded, 
and  I  am  warranted,  therefore,  in  treating  the  cause 
as  if  such  were  the  case  in  fact.  It  is  said  in  The  J.  E. 
Rumbell,  HSU.  S.  1,  11,  that: 

"In  the  admiralty  and  maritime  law  of  the  United 
States,  as  declared  and  established  by  the  decisions  of 
this  court,  the  following  propositions  are  no  longer 
doubtful : 

"Ist.  For  necessary  repairs  or  supplies  furnished 
to  a  vessel  in  a  foreign  port,  a  lien  is  given  by  the 
general   maritime  law,   following  the  civil   law,  and 
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may  he  enforced  in  admiralty. 

"2d.  For  repairs  or  supplies  in  the  home  port  of 
the  vessel,  no  lien  exists,  or  can  he  enforced  in  ad- 
miralty, under  the  general  law,  independently  of  lo- 
cal statute.   ' 

"3d.  Whenever  the  statute  of  a  State  gives  a  lien, 
to  be  enforced  by  process  in  rem  against  the  vessel, 
for  repairs  or  supplies  in  her  home  port,  this  lien,  be- 
ing similar  to  the  lien  arising  in  a  foreign  port  under 
the  general  lav/,  is  in  the  nature  of  a  maritime  lien, 
and  therefore,  may  be  enforeced  in  admiralty  in  the 
courts  of  the  United  States. 

"4th.  This  lien,  in  the  nature  of  a  maritime  lien, 
and  to  be  enforced  by  process  in  the  nature  of  admir- 
alty process,  is  within  the  exclusive  jurisdiction  of 
the  courts  of  the  United  States,  sitting  in  admiralty." 

The  same  eminent  jurist  wdio  announced  these 
principles  as  settling  the  law  in  the  United  States — 
Mr.  Justice  Gray — in  a  still  later  case  (The  Glide,  167 
U.  S.  606,  624),  sums  up  the  entire  jurisdiction,  mari- 
time and  admiralty,  under  the  Federal  Constitu- 
tion, in  the  following  language: 

"A  lien  upon  a  ship  for  repairs  or  supplies,  whether 
created  by  the  general  maritime  law  of  the  United 
States,  or  by  a  local  statute,  is  a  jus  in  re,  a  right  of 
property  in  the  vessel,  and  a  maritime  lien,  to  secure 
the  performance  of  a  maritime  contract,  and  therefore 
may  be  enforced  by  admiralt}^  process  in  rem  in  the 
District  Courts  of  the  United  States." 

This  seems  to  comprise  the  whole  law  upon  the 
subject  as  it  can  have  relation  to  the  present  contro- 
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versy.     The  statute  of  Oregon,  section  5706  B.  &  C. 
Comp.,  provides  that: 

"Every  boat  or  vessel  used  in  navigating-  the  wat- 
ers of  this  state  or  constructed  in  this  state  shall  be  li- 
able and  subject  to  a  lien, — 

"2.  For  all  debts  due  to  persons  by  virtue  of  a  con- 
tract expressed  or  implied,  with  the  owners  of  a  boat 
or  vessel  *  *  *  *  to  construct,  repair,  or  launch 
such  boat  or  vessel,  on  account  of  labor  done  or  ma- 
terial furnished  by  mechanics,  tradesmen,  or  others 
in  the  building,  reoairing,  fitting,  and  furnishing,  or 
equipping  such  boat  or  vessel,  or  on  account  of  stores 
and  supplies  furnished  for  the  use  thereof,  or  on  ac- 
count of  launch  ways  constructed  for  the  launching 
of  such  boat  or  vessel ; 

"3.  For  all  sums  due  for  wharfage,  anchorage,  or 
towage  of  such  boat  or  vessel  within  this  state." 

A  maritime  contract  may  extend  to  repairs  made  or 
supplies  furnished  a  vessel  while  actually  employed 
in  shipping,  or,  in  other  words,  engaged  in  commerce. 

As  to  the  question  of  jurisdiction,  regard  is  had  to 
two  factors  only,  which  are  determinative,  namely, 
the  purpose  for  which  the  craft  was  constructed,  and 
the  business  in  which  it  is  engaged.  When  it  is  al- 
leged that  the  vessel  is  plying  the  waters  of  the  Unit- 
ed States,  which  must  be  taken  as  the  fact  for  the 
purpose  of  the  exceptions,  the  business  in  which  it  is 
engaged  appears  to  be  maritime  in  character,  and 
therefore  the  contract  was  with  reference  to  a  ship 
actually  engaged  in  commerce.     So  it  is  that,  during 
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the  repair  of  a  vessel,  it  is  often  necessary  tliat  slic 
be  at  a  wharf,  dock,  or  pier  to  be  most  conveniently 
and  safely  accessible. 

"The  pecuniary  charge  in  the  nature  of  rent  to 
which  vessels  are  liable  for  the  use  of  a  dock  or  wharf 
is  c;illed  wharfage  or  dockage,  and  is  the  subject  of 
admiralty  jurisdiction." 

Benedict's  Admirality,  3  Ed.  *  283. 

The  term  "dry-dockage"  is  employed  by  the  libel, 
by  which  I  presume  is  meant  given  dockage  in  a  dry- 
dock.  The  statute  alluded  to  seems  broad  enough  to 
comprise  this  kind  of  service,  and  the  contract  being 
for  maritime  services  with  reference  to  a  ship  engag- 
ed in  commerce,  there  can  remain  no  further  question 
that  she  is  subject  to  the  lien  intended  to  be  imposed 
by  the  statute,  and  also  that  this  court  of  admiralty 
has  jurisdiction  in  rem  to  enforce  the  lien. 

Some  question  was  made  that,  the  ship  being  in  a 
dry-dock,  the  service  was  on  land ;  but  the  contrary 
is  true,  as  is  held  by  Mr.  justice  Brown  in  The  Robert 
W.  Parsons,  191  U.  S.  17,  oi.  This  case  is  valuable 
in  its  bearings  upon  other  phases  of  the  case  at  bar. 

As  it  pertains  to  the  authority  of  the  Port  of  Port- 
land to  charge  compensation  for  the  service  of  dock- 
age, I  am  of  the  opinion  that  it  is  conferred  by  the 
general  power  granted  under  section  4636  B.  &  C. 
Comp. 

The  court  is  not  at  this  time  concerned  with  the 
causes  conducing  to  the  necessity  for  docking  the  ves- 
sel.    All  it  can  know  is  wdiat  appears  from  the  libel. 
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The  exceptions  will  be  overruled. 
[Endorsed]  :     Opinion  on   Exceptions     to     Libel. 
Filed  Feb.  24,  1908. 

E.  D.  McKEE, 
Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  the  20  day  of  April,  1908, 
there  was  duly  filed  in  said  Court,  an  Answer,  in 
words  and  figures  as  follows  to  wit: 

[Answer.] 

In  tJic  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

THE  PORT  OF  PORTLAND, 

Libellant, 
vs. 
THE     STEAMSHIP     GEORGE  W.  ELDER,  her 
machinery,  tackle,  apparel,  etc. 
To  the  Honorable  Charles  E.  Wolverton,  Judge  of 
the  Above  Entitled  Court: 

The  answer  of  J.  H.  Peterson  and  Charles  P.  Doe, 
owners  and  claimants  of  the  Steamship  George  W. 
Elder,  her  machinery,  tackle,  apparel,  etc.,  to  the 
libel  of  the  Port  of  Portland  against  said  ship; 

And  now  comes  said  J.  H.  Peterson  and  Charles  P. 
Doe,  owners  of  said  Steamship  George  W.  Elder,  and 
for  answer  to  the  libel  of.  said  Port  of  Portland 
against  said  ship,  her  machiner}-,  tackel,  apparel,  etc., 
doth  allege  and  articulately  propound  as  follows: 

L 
As  to  the  allegations  in  paragraph  1  of  said  libel, 
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claimants  admit  tliat  said  li]:)cllant  at  all  times  speci- 
fied in  the  libel  assumed  to  operate  a  sectional  float- 
ing dry  dock  within  the  county  of  Multnomah  and 
State  of  Oregon,  but  claimants  are  advised  and  be- 
lieve that  the  operation  of  said  dry-dock  by  libellant 
is  and  at  all  times  has  been  without  authority  of  law, 
and  claimants  therefore  deny  each  and  all  of  the  state- 
ments and  allegations  in  said  paragraph  I.  of  said 
libel  contained. 

II. 
As  to  paragraph  2  of  said  libel,  claimants  deny  each 
and  all  of  the  statements  and  allegations  therein  con- 
tained, except  in  so  far  as  said  statements  are  not 
repugnant  to  the  following  facts  which  claimants 
aver  to  be  just  and  true,  to-wit :  that  on  and  for  some 
time  prior  to  the  21st  day  of  January,  1905,  a  certain 
Steamship  known  as  the  "George  W.  Elder''  was 
owned  by  the  Oregon  Railway  &  Navigation  Com- 
pany, and  was  engaged  in  traffic  and  commerce  be- 
tween the  city  of  Portland,  Oregon,  and  the  city  of 
San  Francisco,  California ;  that  the  Port  of  Portland, 
Willamette  District,  Oregon,  was  the  home  Port  of 
said  vessel,  and  she  was  sailing  under  a  certificate  of 
registration  in  said  Port ;  that  on  or  about  said  date 
said  Steamship  was  wrecked  in  the  Columbia  River, 
so  that  said  Steamship  was  rendered  unfit  for  navi- 
gation, and  was  required  to  and  did  discontinue  and 
abandon  her  ordinary  trips  and  withdrew  from  any 
and  all  commercial  pursuits ;  that  several  attempts 
Vi'ere  made  by  said  owner  to  raise  said  ship  but  said 
attempts  were  unsuccessful,  and  said  owner  was  re- 


20  The  Steamship  Geo.  W.  Elder,  et  al 

quired  to  and  did  abandon  her  as  a  total  wreck,  and 
thereupon  said  owner  surrendered  the  certificate  of 
registration  of  said  vessel  for  cancellation,  and  the 
same  was  cancelled  because  said  vessel  had  become 
and  was  a  total  wreck ;  that  at  the  time  of  said  wreck 
said  vessel  was  insured  against  accidents,  and  there- 
upon said  owner  abandoned  said  hulk  and  turned  the 
same  over  to  the  underwriters,  and  the  underwriters 
thereafter  made  attempt-'-  '-^  raise  the  same,  which  at- 
tempts were  ineffectual,  and  thereafter  said  hulk, 
together  with  the  machinery,  appliances  and  apparel 
then  therein  contained  was  sold  to  J.  H.  Peterson, 
one  of  the  claimants  herein,  and  thereafter  and  on  or 
about  the  21st  day  of  May,  1906,  said  J.  H.  Peterson 
succeeded  in  raising  said  hulk  and  removed  the  same 
to  the  city  of  Portland;  and  thereupon  said  J.  H.  Pet- 
erson undertook  to  make  certain  repairs,  alterations 
and  re-equipment  to  said  hulk,  so  as  to  constitute  a 
new  vessel  capable  of  being  registered  and  engaging 
in  the  pursuits  of  trade  and  commerce;  that  thereaft- 
er and  on  or  al)OUt  the  day  of 

1906  said  J.  H.  Peterson  agreed  to  sell  and  transfer 
to  Charles  P.  Doe,  one  of  the  claimants  herein,  an 
undivided  one-half  interest  in  said  hulk;  that  such 
new  vessel  was  not  completed  or  registered  until  aft- 
er the  filing  of  the  libel  herein,  nor  until  November 
21st,  1906,  when  she  was  completed,  registered  and 
enrolled  at  the  United  States  Customs  Office  in  said 
Port  of  Portland,  and  placed  in  the  way  of  trade  and 
commerce  under  the  same  name  as  said  wrecked  ship 
bore;  that  at  all  times  lietwcen  said  21st  dav  of  fan- 
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iiai'}',  1905,  and  llic  said  21st  day  of  November,  1906, 
said  hulk  was  not  in  any  wise  or  manner  engaged  in 
commerce. 

ITI. 
As  to  paragra])h  3  of  the  libel,  claimants  admit  tliat 
the  libellant  hfted  said  hulk  upon  the  dry-dock  which 
it  assumed  to  operate,  and  furnished  dry-dockage  for 
the  same  from  the  29th  day  of  May,  1906,  to  the  18th 
day  of  Septeml)er,  1906,  and  claimants  admit  that 
hhellant  performed  some  extra  labor  upon  said  hulk, 
the  exact  amount  of  which  claimants  are  not  at  this 
time  able  to  state,  and  claimants  aver  that  the  reason- 
al)le  value  of  said  services  and  of  said  exra  labor  and 
of  all  services  performed  by  said  libellant  in  connec- 
tion with  said  hulk  was  and  is  of  no  greater  or  larger 
sum  than  $7294.55,  which  amount  claimants  have  du- 
ly paid  to  said  libellant,  and  claimants  deny  that  said 
services  or  any  thereof  w^ere  performed  upon  the 
faith  and  credit  of  said  vessel,  and  allege  and  aver 
that  said  services  were  performed  upon  the  personal 
credit  of  said  J.  H.  Peterson,  and  claimants  deny  that 
the  reasonable  value  of  said  services  or  the  schedule 
rate  for  the  same  was  the  sum  of  $10,533.60  or  any 
greater  sum  than  $7294.55;  and  claimants  deny  that 
in  adition  thereto  said  libellant  performed  460  hours 
of  extra  labor,  or  an}-  extra  labor,  upon  said  vessel 
upon  the  faith  and  credit  thereof  or  otherwise,  or  that 
such  alleged  extra  labor  was  of  the  reasonable  value 
of  30c  per  hour,  or  of  any  value  at  all ;  and  claimants 
deny  that  in  raising,  lowering  or  repairing  said  al- 
leged vessel,  damage  was  sustained  to  keel-blocks  or 
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wedges  amounting  to  the  further  sum  of  $94.25,  or 
any  sum  whatever;  and  claimants  admit  that  no  part 
of  said  sums  have  been  paid  save  and  except  the  pay- 
ment of  the  sum  of  $7294.55,  which  payment  was 
made  as  hereinbefore  stated;  and  claimants  deny  that 
there  is  now  due,  owing  or  payable  from  said  alleged 
vessel  or  her  owner  or  owners  to  libellant,  a  balance 
of  $4788.00,  or  any  balance  or  sum  whatever;  and  in 
this  connection  claimants  aver  and  allege  that  dur- 
ing the  time  that  said  hulk  rested  in  and  upon  said 
dry  dock,  to-wit : 

1906,  said  libellant  carelessly  and  negligently  suf- 
fered and  permitted  the  sections  of  said  dry-dock  to 
become  and  be  out  of  alignment,  and  said  libellant 
carelessly  and  negligently  suffered  the  same  to  re- 
main out  of  alignment  after  due  and  proper  notice 
thereof,  whereby  said  hulk  became  Vv-arped,  twisted 
and  hogged  and  greatly  damaged. 

As  to  paragraph  4  of  said  libel,  claimants  deny  that 
under  and  by  virtue  of  Section  5706  of  the  Statutes 
of  the  State  of  Oregon  as  compiled  by  Charles  B.  Bel- 
linger and  W.  W.  Cotton,  a  lien  was  or  is  created 
upon  said  alleged  vessel  inforceable  in  admiralty  or 
otherwise,  and  claimants  allege  and  aver  that  said 
laws  do  not  create  or  permit  a  lien  for  all  or  any 
of  the  alleged  services  performed  by  said  libellant. 
and  particularly  not  for  the  alleged  damage  to  keel- 
blocks,  etc. 

V. 

And  claimants  aver  and  allege  that  libellant  is  not 
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and  never  was  authorized  by  its  alleged  charter  or 
l)y  any  statute,  to  levy,  assess,  or  collect  any  toll 
against  any  vessel  or  hulk  of  vessel,  or  against  the 
owners  thereof. 

VI. 

As  to  ])aragraph  6  of  said  liliel,  claimants  deny 
that  any  of  the  matters  or  things  set  forth  in  said 
libel  are  within  the  admiralty  or  maritime  jurisdic- 
tion of  the  United  States  or  of  this  Honorable  Court. 

And  claimants  herein  for  a  further  and  separate 
defense  to  the  libel  heretofore  filed  herein,  shows: 

SECOND  DEFENSE. 

I. 

Tliat  on  and  prior  to  January  21st,  1905,  the  Steam- 
ship George  W.  Elder  was  registered  and  enrolled 
in  the  United  States  Customs  Office  in  the  Port  of 
Portland,  Willamette  District.  Oregon,  by  the  Ore- 
gon Railway  &  Navigation  ^om]:)any,  a  corporation 
organized  and  existing  under  the  laws  of  the  State 
of  Oregon,  the  owner  of  said  vessel,  and  said  Port  of 
Portland  was  the  home  Port  of  said  ship  and  she  was 
then  in  commission  and  engaged  in  navigation  and 
commerce;  that  on  said  date  or  soon  after  said  ship 
Vv^as  wrecked  on  the  Oregon  side  of  the  Columbia 
River  in  the  State  of  Oregon,  and  the  said  owners 
were  compelled  to  and  did  abandon  said  ship  and  sur- 
render her  papers  for  cancellation,  and  the  same  were 
thereupon  cancelled  and  the  said  ship  was  thereupon 
W'ithdrawn  from  commission  and  n;ivigation,  being 
wholly  incapalile  of  being  navigated  or  in  any  wise 
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or  manner  engaged  in  commerce  or  navigation,  and 
said  ship  became  and  was  a  derelict ;  and  thereupon 
the  underwriters  of  said  derehct  took  possession  of 
the  same  and  sold  the  hulk  and  all  machinery,  apparel 
and  articles  then  in  said  ship  formerly  used  in  con- 
nection with  the  navigation  thereof,  to  J.  H.  Peter- 
son, one  of  the  claimants  herein,  and  the  said  J.  H. 
Peterson  thereupon  took  possession  of  said  derelict 
and  removed  the  hulk  thereof  to  the  dry-dock  re- 
ferred to  in  the  reply  herein  and  caused  the  same  to 
be  placed  on  said  dry-dock;  and  thereupon  each  and 
all  of  the  alleged  work,  labor  and  services  and  other 
things  set  out  in  the  complaint  as  performed  upon 
said  alleged  Steamship,  was  performed  upon  said 
hulk. 

TI. 
That  during  all  the  time  when  said  alleged  work, 
labor,  services  and  other  things  referred  to  in  said 
complaint  were  rendered  and  performed,  said  hulk 
was  not  a  Steamship  or  other  vessel  in  any  wise  or 
manner  engaged  in  navigation,  transportation  or 
commerce,  nor  did  the  said  J.  PI.  Peterson  have  in 
view  or  mind  any  commercial  engagements  for  the 
same  until  after  certain  alterations,  changes,  re-equip- 
ment and  re-building  thereof  should  have  been  com- 
pleted, so  as  to  render  the  same  able  to  again  engage 
in  navigation  and  commerce. 

in. 

That  at  all  times  herein  referred  to  the  said  dry- 
dock  was  located  upon  and  fastened  to  the  land,  and 
said  work,  la]~)or  and  services  referred  to  in  the  reply 
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herein  were  performed  upon  said  hulk  while  located 
in  said  dry  dock,  hein^-  then  upon  the  land,  and  not 
upon  the  high  seas  or  upon  any  puhlic  waters. 

WHEREOF  claimants  pray  that  libellant  take 
nothing  in  the  above  entitled  cause;  that  said  libel 
be  dismissed,  and  that  claimants  herein  have  and  re- 
cover from  said  libellant  costis  and  disbursements 
herein  incurred,  and  such  other  and  further  relief  as 
may  be  just  and  proper  in  the  premises. 

C.  P.  DOE, 

By  J.  H.  P. 

J.   H.   PETERSON, 

Claimants. 
Milton  W.  Luther, 

Proctor  for  Claimants. 

UNITED  STATES  OF  AMERICA, 

District  of  Oregon — ss. 

On  this  18  day  of  April,  1908,  before  me  at  Port- 
land, Oregon,  personally  appeared  the  within  named 
J.  H.  Peterson  and  made  oath  that  he  had  read  the 
foregoing  answer  and  that  the  same  is  just  and  true 
as  he  verily  believes. 

J.  H.  PETERSON. 

Subscribed  and  sworn  to  before  me  this  18  day  of 
April,  1908. 

[Notarial  Seal.]  M.  O'M ALLEY, 

Notary  Public  for  Oregon. 

[Endorsed] :    Answer.     Filed  April  20,  1908. 

A.  M.  CANNON, 
Clerk  U.  S.  Dist.  Court. 


26  Tlte  Steamship  Geo.  W.  Elder,  et  al 

And  afterwards,  to  wit,  on  Tuesday,  the  20  day  of 
April,  1909,  the  same  being  the  44  Judicial  day  of 
the  Regular  March,  1909,  Term  of  said  Court ; 
Present:  the  Honorable  CHAS.  E.  WOLVER- 
TON,  United  States  District  Judge  presiding, 
the  following  proceedings  were  had  in  said 
cause,  to-wit: 

///  flic  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

THE  PORT  OF  PORTLAND, 

Libellant, 
vs. 
THE  STEAMSHIP  GEORGE  W.   ELDER,     her 
machinery,  tackle,  apparel,  etc. 

Based  upon  the  stipulation  of  the  parties  herein  it 
is  ordered  that  this  cause  be  and  it  is  hereby  referred 
to  A.  W.  Person,  a  notary  public  for  the  State  of  Ore- 
gon, as  commissioner  to  take  and  report  all  testimony 
submitted  by  either  the  libellant  or  the  claimant,  the 
taking  of  said  testimony  to  be  concluded  and  said 
testimony  filed  in  this  court  by  the  1st  day  of  June, 
1909. 

And  afterwards,  to  wit,  on  the  22  day  of  April,  1912, 
there  was  duly  filed  in  said  Court,  an  Opinion  on 
the  Merits,  in  words  and  figures  as  follows  to- 
wit: 

[Opinion.] 

No.  4879. 

In  the  District  Court  of  the  United  States  for  the 
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District  of  Oregon. 
PORT  OF  PORTLAND, 

Lil)cllant. 

V. 

S.  S.  GEORGE  W.  ELDER. 

WILLIAMS,  WOOD  &  LINTHICUM  for  Libel- 
hmt. 

MILTON  W.  SMITH  for  Claimants. 

Libel  to  recover  for  services  rendered  in  raising 
and  keeping  in  dry-dock  the  Steamship  George  W. 
Elder  for  and  while  undergoing  repairs. 

The  Elder,  while  navigating  the  Columbia  River 
below  Portland,  and  near  Goble,  ran  upon  a  rock  and 
sank.  This  was  in  January,  1905.  Her  owners  sur- 
rendered her  to  the  underwriters,  who,  in  turn,  being 
unable  to  raise  her,  sold  her  at  auction  to  J.  H.  Pet- 
erson. Peterson  stibsequently  sold  an  interest  in  the 
vessel  to  Charles  P.  Doe.  In  the  meantime  her  reg- 
istration papers  were  surrendered.  Peterson  suc- 
ceeded in  raising"  the  vessel  in  the  latter  part  of  the 
spring  of  1906,  and,  Doe  becoming  interested,  she 
was  placed  in  the  Port  of  Portland  dry-dock  on  Sun- 
day, May  27,  1906,  the  lifting  having  been  complet- 
ed on  Monday,  the  28th,  at  5 :30  A.  M.  She  remained 
in  dry-dock  undergoing  repairs  until  September  18, 
1906,  when  she  was  released.  There  was  no  written 
contract  between  the  Port  of  Portland  and  the  own- 
ers for  placing  her  in  dry-dock,  or  respecting  the 
charges  to  be  made  for  the  services,  or  for  keeping 
her  in  dry-dock  for  the  time  necessary  for  making 
the   repairs.     The   Port   of   Portland,   however,   had 
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previously  issued  a  schedule  of  charges  for  such  ser- 
vices, of  which  the  owners  of  the  Elder  were  cog- 
nizant, and  the  dockage  was  simply  had  at  the  in- 
stance of  the  Elder's  owners,  without  further  formali- 
ties as  to  contract  or  agreement.  The  injury  sustain- 
ed by  the  Elder  was  to  her  substructure,  for  the 
length  of  43  to  45  feet.  Her  keel  was  bent  upward 
and  broken  in  three  places,  and  her  keel-plates  were 
likewise  stove  in  and  bent  and  broken.  The  cen- 
ter of  the  rent  was  80  feet  aft  from  the  stem,  and  was 
of  such  proportions  as  that  the  ship,  without  careful 
handling,  was  liable  to  break  in  two.  The  ship  when 
docked  occupied  three  pontoons  or  sections  of  the 
dry-dock,  the  sections  being  each  80  feet  in  length, 
and  separated  from  each  other  by  a  space  of  two  feet, 
and  the  vessel's  length  was  250  feet.  The  center  of 
the  rent  in  the  ship's  bottom  came  directly  over  the 
junction  of  sections  one  and  two,  the  brokn  part 
thereby  extending  over  a  part  of  two  pontoons  of  the 
dry-dock.  The  dock  is  provided  with  locking-blocks 
for  holding  the  sections  in  place. 

WOLVERTON,  District  Judge: 

All  the  questions  of  legal  import  except  one  have 
been  practically  determined  upon  the  exceptions  to 
the  libel.  159  Fed.  1005.  The  remaining  question 
now  presented  is  whether  the  Elder  was  a  vessel 
within  the  meaning  of  the  maritime  law,  rendering 
her  subject  to  libel  in  rem  for  dry-dock  charges,  al- 
though she  had  been  wrecked,  abandoned  by  her 
owners  and  underwriters,  and  her  register  closed. 

Besides  this,  there  is  a  question  of  fact  to  be  de- 
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tcrniincd,  wliich  is  whether  tlie  work  of  docking'  tlie 
vessel  and  ])LTcing-  her  in  ahgnment  suitable  to  re- 
ceive her  repairs  was  so  negligently  and  unskilfully- 
done  as  to  delay  the  contractor  in  making  the  re- 
pairs and  thus  add  to  the  time  which  the  ship  was  re- 
(|uired  to  be  held  in  dry-dock;  the  claimants  claim- 
ing that  they  should  have  a  reduction  of  the  dry- 
dock  charges  on  that  account. 

It  cannot  well  be  claimed  that  the  Elder  in  her 
wrecked  condition  was  not  yet  a  vessel.  She  was  not 
destroyed  as  a  vessel — she  was  simply  wrecked  by 
a  hole  being  stove  in  her  bottom  so  that  she  sank. 
She  was  still  susceptible  of  being  raised  and  towed 
for  a  number  of  miles,  and  placed  in  a  dry-dock,  where 
she  received  her  repairs,  and  henceforth  was  a  ship 
ready  for  navigation.  Her  model  was  preserved  in 
every  way.  Neither  did  she  lose  any  of  her  propelling 
machinery  or  equipment.  In  the  case  of  Hardy  et  al. 
V.  The  Ruggles,  Fed.  Cas.  No.  6062,  the  Ruggles,  a 
steam  propeller  enrolled  and  owned  in  New  York, 
while  on  a  voyage  to  North  Carolina,  was  burned  to 
the  water's  edge.  The  hull,  with  steam  machinery 
and  propelling  wheel  on  board,  was  towed  to  Smith- 
field,  Virginia,  and  there  rebuilt,  the  old  hull  being 
used,  with  engine  frame  and  boilers  standing;  but 
the  length  of  the  vessel  was  somewhat  increased ; 
and  it  was  held  that  this  was  an  old  vessel  rebuilt, 
and  not  a  vessel  constructed  anew.  She  did  not, 
therefore  lose  her  identity,  but  continued  to  be  a  for- 
eign vessel,  and  not  a  domestic  vessel  in  Virginia. 
The  court,  quoting  from  Molloy,  says: 
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"If  a  ship  be  right  up  in  parts,  and  repaired  in 
parts,  and  taken  asunder  in  parts,  yet  slie  remains  the 
same  vessel  and  not  another;  nay,  though  she  hath 
been  so  often  repaired  that  there  remains  not  one 
stick  of  the  original  fabric." 

In  the  case  of  The  Progresso,  46  Fed.  292,  the  facts 
were  these:  The  steamer  in  question,  while  a  British 
vessel  registered  under  the  name  of  "Wells  City," 
sank  in  the  harbor  of  New  York.  She  was  abandon- 
ed by  her  owner,  and  her  registry  as  a  British  vessel 
closed.  Being  raised  by  the  underwriters,  she  was 
purchased  by  the  claimant,  with  the  purpose  of  pro- 
curing for  ner  a  register  as  a  vessel  of  the  United 
States  under  the  name  "Progresso".  Certain  ser- 
vices were  rendered  the  vessel  while  afloat  in  the  At- 
lantic basin,  before  she  had  obtained  an  American 
register,  and  the  question  was  urged  whether  she  was 
a  vessel  in  the  maritime  sense,  and  whether  the  ser- 
vices rendered  her  were  maritime.  It  was  held  that 
the  Progresso  was  no  less  a  ship  or  vessel  because 
she  had  no  national  character  and  was  without  a 
name,  that  she  could  navigate  and  would  be  subject 
to  salvage,  and  that,  while  she  may  not  have  been  en- 
titled to  the  rights  and  privileges  of  a  vessel  of  the 
United  States,  she  was  nevertheless  a  vessel  capable 
of  being  employed  in  commerce  as  a  ship  and  a  sul)- 
ject  of  maritime  service. 

The  fact  that  a  vessel  is  not  enrolled  or  licensed 
does  not  affect  the  question  of  jurisdiction.  The 
General  Cass,  Fed.  Cas.  5307.  And  it  makes  no  dif- 
ference whether  a  ship  is  unfit  for  sea  at  the  time  a 
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contract  is  made  in  her  behalf;  if  the  object  and  effect 
of  it  be  to  enable  her  to  pursue  her  business  upon  the 
sea,  it  is  in  its  nature  maritime.  The  Marion  S.  Har- 
ris, 85  Fed.  798. 

True,  the  Elder  after  her  wreck  was  not  a  vessel 
capable  of  navigation  by  her  own  motive  pov/er,  but 
she  had  not  been  destroyed  as  a  vessel;  she  was  still 
possessed  of  her  hull,  thoug-h  damaged,  and  all  of 
her  engines,  boilers  and  ecjuipment  were  aboard  of 
her,  so  that,  save  for  the  damage,  she  was  still  a  ves- 
sel capable  of  navigation,  and  the  very  purpose  of 
placing  her  in  dry-dock  was  to  make  suitable  repairs 
so  that  she  might  again  navigate  by  her  own  mo- 
tive power  as  she  had  done  before.  That  her  regis- 
try was  closed  for  the  time  being  does  not,  as  we  have 
seen,  affect  the  case,  and  I  hold,  therefore,  that  she 
was  a  vessel  in  the  maritime  sense  receiving  repairs, 
and  was  subject  to  reasonable  dry-dock  charges,  and 
to  a  maritime  lien  on  account  of  such  charges. 

As  to  the  question  of  fact,  the  evidence  shows  that 
the  Elder  was  lifted  in  the  dry-dock  on  Sunday,  May 
27,  1906,  the  work  being  completed  at  5:30  Monday 
morning.  May  28th.  The  Elder  is  charged  with 
First  day  May  29,  27c  per  ton  (gross  tonnage), 
$461.70;  then  for  5  days  at  10c  per  day  per  ton,  ag- 
gregating $855.00;  and  then  for  88  days  at  7c  per 
day  per  ton,  aggregating  $10,533.60;  the  vessel  being 
released  from  the  dry-dock  September  18,  1906.  Sun- 
days and  holidays  are  excluded  from  the  account. 
After  the  ship  was  put  in  dry-dock  her  owners  were 
engaged  until  June  20Lh  in  unloading  her  damaged 


32  Tlie  Steamship  Geo.  W.  Elder,  et  al 

cargo,  such  as  was  on  board  when  brought  to  the 
dock,  and  in  taking  out  the  cement  which  had  been 
used  in  great  quantities  for  the  purpose  of  making 
her  rigid  and  tight  so  that  she  could  be  pumped  out, 
raised,  and  towed  to  a  suitable  place  for  making  her 
repairs.  The  cement  was  poured  in,  over  and  about 
the  rent  made  in  her  hull,  and  about  the  broken  keel 
and  keel-plates,  and  allowed  to  harden,  so  that  it  be- 
came necessary  to  remove  the  same  before  the  work 
of  repairing  could  be  entered  upon.  The  libellant  had 
nothing  to  do  with  removing  the  cement  and  cargo, 
and  the  actual  work  of  repair  began  on  June  20th. 
This  appears  from  the  Port  of  Portland's  log,  and  it 
is  not  seriously  contradicted. 

Mr.  Doe  describes  fairly  well  the  damage  sustain- 
ed by  the  Elder,  which  is  in  effect  that  she  was  hump- 
ed up  immediately  over  the  place  where  she  strtick 
the  rock.  The  rock  being  a  large  one.  the  ship  settled 
on  top  of  it,  and  the  rock  pushed  its  way  up  through 
her  bottom,  carrying  up  the  keel,  frames  and  plates, 
stanchions  and  deck-beams,  and  everything  with  it. 
When  she  was  put  in  dr^'-dock  and  her  damaged 
parts  removed,  she  was  in  a  measure  broken  in  two, 
or  to  be  more  accurate,  perhaps,  greatly  weakened  at 
the  point  of  injury.  When  she  went  into  dry-deck 
she  was  out  of  line  because  of  her  injury,  which  ne- 
cessitated putting  her  into  line  again,  so  that  her  keel 
might  be  put  in  true,  and  frames,  keel-plats  and  oth- 
er adjustments  propertly  fitted  and  made  fast  and 
strong. 

Now,  the  principal  complaint  is  that  the  Port  of 
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Portland,  b}-  negligent  and  unskilful  management  of 
the  dry-dock,  delayed  the  work  to  the  extent  of  14 
or  15  days,  resulting  in  a  loss  by  the  amount  of  the 
dry-dock  charges  for  that  length  of  time. 

The  controversy  may  be  solved,  I  think,  by  what 
was  done  as  it  respects  the  keel,  and  the  skill  and  dili- 
gence exercised  on  the  part  of  the  Port  of  Portland  in 
doing  the  work  of  lining  up  the  vessel.  It  seems  that 
it  was  necessary  to  readjust  the  broken  portion  of  the 
keel  accurately  and  precisely  before  the  further  work 
of  repairs  could  be  proceeded  with.  The  molds  or 
templets  were  to  be  taken  for  the  other  parts  of  the 
ship  to  be  put  in  place  after  the  keel  was  adjusted  and 
its  exact  elngth  ascertained,  as  the  length  of  the  keel- 
plates  and  other  adjustments  depended  on  that.  The 
consensus  of  claimants'  v/itnesses  is  to  the  effect  that 
the  ship  was  gotten  into  proper  alignment  about  Jtily 
14th,  but  went  out  again  on  the  16th,  and  was  not 
satisfactorily  realigned  until  August  18th,  and  that 
the  loss  of  time  occurred  between  these  dates.  The 
fault  is  laid  to  the  fact  that  the  injured  part  of  the  ves- 
sel was  placed  over  the  division  line  of  pontoons  1 
and  2,  and  not  entirely  upon  one  of  the  pontoons,  thus 
permitting  the  pontoons  to  weave  about  and  v/rench 
the  vessel  at  its  weakest  point,  slightly  it  is  true,  but 
sufficiently  to  delay  the  work  of  fitting  in  the  broken 
part  of  the  keel  and  getting  the  proper  molds  for  oth- 
er parts  to  be  adjusted  in  order.  The  adjustment  of 
the  pontoons  for  the  proper  alignment  of  the  ship 
was  handled  by  shifting  ballast  in  the  pontoons,  and 
it  was  by  this  method  that  the  ship  was  in  the  end 
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brought  into  satisfactory  alignment.  The  log  of  the 
libellant  shows  that  the  piece  of  keel  necessary  to  the 
repair,  which  was  manufactured  by  Moran  Brothers, 
at  Seattle,  Washington,  was  not  received  at  the  dry- 
dock  until  August  8th.  This  was  but  ten  days  prior 
to  the  ship's  alignment  to  the  entire  satisfaction  of 
claimants.  It  seems  to  have  been  adjusted  readily 
and  at  once,  its  proper  and  exact  length  ascertained, 
and  the  work  of  making  the  molds  or  templets  for 
fitting  and  adjusting  the  other  parts  necessary  for 
making  the  repairs  proceeded  with.  Mr.  Albert  Kel- 
ly, who  was  in  charge  of  the  work  of  repairing  the 
Elder  for  the  Portland  Steel  Ship  Building  Com- 
pany, which  company  had  the  contract  for  making 
such  repairs,  says  the  keel  arrived  somewhere 
"around  about  the  6th  or  t8h  of  August."  and  that 
the  keel-plates  came  along  with  the  keel.  So  there  is 
practically  no  conflict  in  the  testimony  as  to  the  time 
the  keel  arrived;  and  the  keel-plates  arrived  along 
with  it.  Kelly  further  says,  in  point  of  fact,  he  got 
his  keel  in  early  in  August,  about  the  1st  or  2nd.  In 
this,  however,  he  must  be  mistaken,  for  he  could  not 
have  put  it  in  before  it  arrived  at  the  dock  from  the 
manufacturer.  He  further  testifies,  however,  that 
he  could  not  get  the  keel  in  until  he  got  the  scari)hs 
in  the  old  keel,  and  that  he  had  to  wait  until  he  got 
the  ship  in  proper  line  before  he  could  get  the  proper 
length  in  order  to  do  that,  and  that  he  was  not  very 
much  inconvenienced  by  the  fact  that  the  vessel  was 
not  in  line  up  to  the  time  the  keel  arrived,  "probably 
about  four  or  five  davs."     These  four  or  five  davs 
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added  to  the  ten  days  between  the  8th  and  the  18th 
would  make  up.  excluding  Sundays,  about  the  time 
that  claimants  contend  was  lost  by  delays  in  lining 
up  the  vessel.  And  referring  again  to  the  Port  of 
Portland's  log,  it  shows  that  the  keel  and  stem,  not 
only  arrived  on  the  8th  day  of  August,  but  were  put 
in  place.  Kelly  says  that  it  was  only  the  work  of  an 
hour  to  make  the  pattern  for  the  keel,  that  is,  to  take 
the  length  of  such  pattern,  the  keel  being  all  ready  to 
l)Ut  in  plcice  when  it  came,  except  that  it  was  required 
to  be  adjusted  as  to  length,  when  the  ship  was  once  in 
line.  The  pattern  had  to  be  taken  before  the  keel 
could  be  cut  the  proper  length.  But  it  appears  that 
the  keel  was  put  in  place  on  the  8th  of  August,  so 
that  the  pattern  must  have  been  taken  prior  to  that 
time,  and  to  do  that,  the  ship  must  have  been  in  line. 
The  claimants'  testimon}^  is  not  exact  as  to  the  time 
the  keel  was  put  in,  and  it  does  not  specifically  refute 
the  testimony  that  the  keel  was  put  in  place  on  the 
Sth  of  August. 

Frank  Walker,  who  drew  up  the  specifications  for 
and  supervised  the  repairs,  testifies  that  "it  was  abso- 
lutely necessary  to  have  the  ship's  keel  in  perfect  line 
before  any  of  the  molds  or  templets  could  be  made 
to  the  new  part  of  the  keel,  keel-plates,  shell  plates, 
frames,  stringers,  keelsons,  etc."  But  on  cross-ex- 
amination he  was  asked,  "So  it  took  them  from  the 
16th  of  July  until  the  18th  day  of  August,  at  which 
first  date  they  found  they  could  not  hold  the  dock  in 
line  with  water  (ballast) — it  took  them  that  length 
of  time  in  which  to  get  the  dock  in  line  bv  the  shifting 
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and  ajusting  of  the  ballast^"  To  which  he  rephed: 
"The}'  got  the  dock  into  hne,  or  practically  into  line, 
in  a  few  days  after  the  16th;  but  it  was  the  18th  of 
August  before  they  had  her  in  perfect  line."  It  is  not 
improbable,  therefore,  that  the  molds  or  templets 
were  made  prior  to  August  8th.  and  the  keel  put  in 
on  that  date,  as  the  libellant's  log  shows.  But  be- 
yond this.  Walker  says  that  he  had  no  criticism  con- 
cerning what  they  did  from  the  16th  of  July  to  the 
18th  of  August  in  getting  the  dock  in  line,  and  that 
"they  did  the  right  thing  after  the  16th  of  July,  after 
they  found  they  could  not  hold  the  dock  there  with 
water  they  did  the  right  thing."  In  this  relation  he 
further  testified:  "O.  Well,  did  they  pursue  their 
work  with  diligence?  A.  They  fairly  well  succeed- 
ed. 0.  And  with  dilligence-  A.  And  with  dili- 
gence." 

It  is  admitted  that  the  dock  was  a  good  one  of  its 
kind,  and  it  must  be  further  conceded,  under  the  tes- 
tmiony,  that  the  vessel,  owing  to  its  badly  wrecked 
condition,  was  very  difficult  to  put  into  true  align- 
ment. It  is  probable  that  this  feature  attending  the 
repairs  had  more  to  do  with  hindering  the  work  than 
any  unskilful  or  dilatory  management  of  the  dry- 
dock,  and  it  is  not  proven  that  the  particular  manner 
in  which  the  ship  was  placed  in  the  dry-dock  had  any- 
thing to  do  with  the  delay.  Considering  all  the  testi- 
mony, I  am  of  the  opinion  that  libelant  is  not  charge- 
able with  the  delay  complained  of  by  claimants,  or 
any  part  of  it. 

I  have  further  examined  the   testimonv  touchino- 
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the  smaller  items  of  charo-e,  also  contested,  and  am 
impressed  that  they  should  be  allowed. 

The  decree  will  be  that  the  libellant  recover  against 
the  Stemaship  Elder  the  sum  of  $4788.00,  together 
with  interest  at  6  per  cent,  per  annum  from  Septem- 
ber 18,  1906. 

[RndorsedJ:    Opinion.     Filed  Apr.  22,  1912. 

A.  M.  CANNON, 
Clerk  U.  S.  Dist.  Court. 
And  afterwards,  to  wit,  on  the  15  day  of  May,  1912, 
there  was  duly  filed  in  said  Court,  a  Final  Decree 
in  words  and  figures  as  follows  to  wit: 

[Decree.] 

In  the  District  Court  of  flic  United  States  for  the 
District  of  Oregon. 
PORT  OF  PORTLAND, 

Libellant, 

vs. 

THE  STEAMSHIP  GEORGE  W.   ELDER,     her 
machinery,  tackle,  apparel,  etc. 

This  cause  was  heard  upon  the  pleadings  and 
proofs  introduced  by  the  respective  parties  hereto, 
and  argued  by  Mr.  C.  E.  S.  Wood,  of  proctors  for  the' 
libelant,  and  Mr.  Milton  W.  Smith,  proctor  for  the 
claimant,  and  the  court  being  now  fully  advised  in 
the  premises  finds  as  follows: 

1.  That  on  the  29th  day  of  May,  1906,  libelant  was 
and  still  is  a  corporation  created  by  and  existing  un- 
der certain   acts   of  the   legislative  assembly  of  the 
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State  of  Oregon,  with  power,  inter  alia,  to  operate  a 
dry-dock. 

2.  That  prior  to  the  29th  day  of  May,  1906,  the 
Steamship,  George  VV.  Elder,  a  vessel  of  the  gross 
tonnage  of  1710  tons,  plying  the  waters  of  the  United 
States,  sank  in  the  Columhia  River. 

3.  That  on  the  27th  day  of  May,  1906,  at  the  re- 
quest of  J.  H.  Peterson,  her  owner,  and  relying  upon 
the  faith  and  credit  of  said  vessel,  the  libelant  lifted 
said  vessel  upon  its  floating  dry-dock  at  Portland, 
Oregon  and  furnished  dry-dockage  for  said  vessel 
from  the  29th  day  of  May,  1906  to  the  18th  day  of 
September,  1906. 

4.  That  under  and  by  virtue  of  Sec.  5706  of  the 
statutes  of  Oregon,  as  compiled  by  Charles  B.  Bel- 
linger and  W.  W.  Cotton,  a  lien  arose  against  said 
vessel  in  favor  of  the  libelant  for  dry-dockage  ser- 
vices rendered  upon  the  faith  and  credit  of  the  vessel. 

5.  That  said  George  W.  Elder,  though  wrecked, 
abandoned  to  the  underwriters  and  her  register  clos- 
ed, was,  at  the  time  when  such  services  were  render- 
ed, a  vessel  in  the  maritime  sense,  and  subject  to  rea- 
sonable dry-dock  charges  and  to  a  maritime  lien  on 
account  of  such  charges. 

6.  That  no  delay  in  the  repair  of  the  vessel  w^as 
caused  by  the  negligence  or  unskilfulness  of  the  libel- 
ant. 

7.  That  the  reasonable  and  agreed  value  ot  the 
services  rendered  bv  the  libelant  to  th.e  (jeorge  W. 


vs.  The  FoH  of  Portland  39 

Elder  were: 

Dry- Dockage. 

May  29th.  1  day  27  cents  per  ton  gross %      461.70 

May  29th,  5  days.  10  cents  per  ton  per  day        855.00 

May  29th,  88  days,  7  cents  per  ton  per  day$10,533.00 

Labor. 

460  hours  at  30  cents  per  hour $      138.00 

Keel  blocks  and    wedges    injured,    or    de- 
^^'■"3-ed  94.25 


Total  amount  earned  ..., $12,082  55 

Paid  on  account  7?94S5 


Amount  due  $  4788.OO 

Wherefor  it  is  ordered,  adjudged  and  decreed  that 
said  libelant  do  have  and  recover  against  the  steam- 
ship. George  W.  Elder,  the  sum  of  $4788.00  with  in- 
terest at  6  per  cent  per  annum  from  September  18th. 
1906,  together  with  costs  and  disbursements  herein 
incurred,  and  that  if  said  sum  be  not  paid  with  in  30 
'days  from  this  date  execution  shall  issue  therefor. 
CHAS.  E.  WOLVERTON 
^^"^y  15,  1912.  District  Judge. 

[Endorsed]  :    Final  Decree.    Filed  May  15.  1912. 

A.  M.  CANNON. 
Clerk  U.  S.  Dist.  Court. 
And  afterwards,  to  wit.  on  the  2  day  of  May,  1911. 
there  was  duly  filed  in  said  Court,  Testimony  in 
words  and  figures  as  follows  to  wit: 
In  flic  District  Court  of  the  United  States  for  the 
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District  of  Oregon. 

PORT  OF  PORTLAND, 

Libellant, 

vs. 
THE  STEAMSHIP  GEORGE  W.   ELDER,     her 
machinery,  tackle,  apparel,  etc. 

TESTIMONY  taken  before  A.  W.  Person,  as 
Commissioner  by  virtue  of  an  order  of  reference, 
made  in  pursuance  of  a  stipulation  between  Proctors 
for  the  Libellant  and  Claimant  in  the  above  case,  be- 
ginning on  Tuesday,  May  18th,  1909,  at  10  o'clock 
A.  M.,  and  ending  on  Thursday,  July  1st,  1909;  there 
being  present  at  the  taking  of  said  testimony  Mr.  J. 
C.  Flanders,  Proctor  for  Libellant,  and  Mr.  Milton 
W.  Smith,  Proctor  for  Claimant. 

A.  L.  PEASE  was  the  first  witness  produced  on  be- 
half of  Libellant,  and,  having  been  first  duly  sworn 
to  testify  the  truth,  the  whole  truth  and  nothing  but 
the  truth,  said  witness  testified  as  follows: 
Direct  Examination. 

By  Mr.  FLANDERS: 

O.  Captain  Pease,  what  position,  if  any,  did  you 
hold  in  the  year  1906  with  the  Port  of  Portland? 

A.     I  was  President  of  the  Port  of  Portland. 

O.  You  were  a  member  of  the  commission,  be- 
sides being  president,  were  you? 

A.     Yes  sir. 

O.  When  were  you  elected  president  of  the  Com- 
mission ? 

A.     March  8th,  1906. 

0.     State  whether  or  not  you  continued  as  pres- 
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ulcnt  of  the  commission  from  March  8th,   1906,  for 
the  remainder  of  that  year? 

A.     Yes. 

Q.  Were  you  president  of  the  commission  at  the 
time  that  the  George  VV.  Elder  was  dry-docked  at  the 
dry-dock  of  the  Commission? 

A.     Yes,  sir. 

■Q.     Did  you  visit  the  ship  ? 

A.  Yes,  I  went  down  to  the  dock  while  she  was 
on  and  before  she  was  put  on. 

Q.  Did  you  have  any  conversation,  to  your  recol- 
lection now,  with  Mr.  J.  H.  Peterson  about  the  plac- 
ing of  the  Elder  upon  the  dock,  or  the  rates  to  be 
charged? 

A.  I  don't  remember  of  having  any  conversation 
with  him  in  regard  to  the  rates  for  placing  the  ves- 
sel on  there. 

Q.     To  whom  did  the  Port  of  Portland  look  for 
the  payment  of  its  dry  dock  charges? 
A.     They  looked  to  the  vessel. 
Q.     That  is,  to  the  Elder? 
A.     To  the  Elder,  yes,  sir. 

Q.     Upon   the  faith  and  credit  of  what  were  the 
services  in  dry  dockage  rendered  by  the  Port  of  Port- 
land, as  far  as  the  George  W.  Elder  was  concerned? 
A.     Well,  upon  the  value  of  the  vessel,  the  Elder. 
Q.     Did  you  know  Mr.  Peterson  ? 
A.     I  knew  him  by  sight. 

Q.     Do  you  know  anything  whatever  about   his 
fmancial  condition? 
A.     No,  sir. 
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'0.  You  may  state  what  is  the  character  of  the 
dry  dock  of  the  Port  of  Portland,  upon  which  the 
Elder  was  docked? 

A.     It  is  a  floating,  sectional  dock. 

Q.  You  may  state  whether  or  not  the  dry  dock 
is  afloat  at  all  times,  when  a  vessel  is  upon  it? 

A.     Yes,  sir. 

0.  Afloat  at  all  times,  is  it,  when  a  vessel  is  not 
on  it  ? 

A.     Yes. 

O.     How  was  it  held  in  its  position? 

A.     Well,  it  has  a  dock  around  it. 

0.     Held  by  lines  to  the  dock,  is  it? 

A.     Well,  it  is  held  by  guys  and  timbers. 

Q.  It  rises  and  falls,  does  it,  with  the  rise  and  fall 
of  the  river? 

A.     Yes. 

0.     And  it  is  located  where? 

A.  It  is  located  near  St.  Johns  on  the  \Villamette 
River. 

■Q.     In  :\Iultnomah  County,  Oregon? 

A.     Yes,  sir. 

O.  Do  you  know  what  was  done  with  the  ma- 
chinery of  the  George  W.  Elder  at  the  time  she  was 
on  the  dry  dock  ? 

A.     Well  the  machinery  was  in  the  vessel. 

0.  State  whether  or  not  she  left  the  dry  dock 
with  the  same  boilers  and  engines  and  machinery  as 
she  had  when  she  was  lifted  upon  the  dock  ? 

A.     She  did,  to  the  best  of  my  recollection. 

Cross-Examination  was  waived. 
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(Witness  excused.) 

ROBERT  McINTOSH  was  next  produced  as  a 
witness  on  behalf  of  Libellant,  and,  having  been  first 
duly  sworn  to  tell  the  truth,  the  whole  truth  and  noth- 
ing but  the  truth,  said  witness  testified  as  follows: 
Direct  Examination. 

By  Mr.  J.  C.  FLANDERS: 

O.     What  is  your  occupation,  Mr.  Mcintosh  ? 

A.     Superintendent  of  the  Port  of  Portland  dry 
dock. 

Q.     You   have   been    its   Superintendent    for   how 
long? 

A.  Ever  since  it  started ;  it  is  five  years  and  three 
months  from  the  time  it  started  until  now. 

O.  You  have  had  continuous  charge  of  the  dry 
dock? 

A.     Yes,  sir. 

'O.  Were  you  in  charge  of  the  dry  dock  at  the  time 
the  Elder  was  lifted  and  during  the  time  that  she  was 
on  the  dry  dock  in  the  year  1906? 

A.     Yes,  sir. 

O.     How  often  did  you  visit  the  dock? 

A.     Every  day. 

Q.  You  may  state  whether  or  not  before  the  Elder 
was  lifted  you  had  any  conversation  with  Mr.  J.  H. 
Peterson  regarding  the  rates  for  dry  dockage? 

A.  I  had  several  conversations  with  him  at  dif- 
ferent times,  and  gave  him  the  the  schedule  of  prices 
and  everything  of  that  kind,  and  that  was  all  I  ever 
spoke  about  it. 

Q.     What  kind  of  a  schedule  was  it  you  gave  him? 
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A.  A  book  just  like  that  you  have  (referrmg  to 
book  which  proctor  for  Libellant  held  in  his  hand.) 

Q.  You  may  state  whether  or  not  the  book 
which  you  gave  him  is  similar  to  the  book  which  I 
hand  you? 

A.  Exactly  similar  to  this;  it  was  a  book  just  like 
that. 

Whereupon  Proctor  for  Libellant  offered  in  evi- 
dence pages  1  to  7  inclusive  of  said  book,  and  request- 
ed that  the  same  be  set  out  in  the  record  in  full,  which 
is  accordingly  done,  and  the  same  is  as  follows: 
"RULES,  REGULATIONS  AND  RATES  OF 
DOCKACxE  OF  THE  PORT  OF  PORT- 
LAND SECTIONAL  DRY  DOCK 

"1.  All  vessels  requiring  the  use  of  the  dock  or 
wharves  must  furnish  men  to  handle  the  vessel  and 
warp  the  vessel  into  and  out  of  the  dock,  also  furnish 
all  hauling  lines  and  lines  to  steady  the  vessel  while 
being  docked. 

"2.  All  vessels  using  the  dock  or  wharves  must  at 
all  times  keep  the  same  clear  of  all  dirt  and  rubbish 
and  thoroughly  clean,  and  sweep  the  dock  before  the 
vessel  is  floated. 

"3.  Sufficient  stage  planks,  spauls,  and  trestles 
to  go  around  vessels  while  on  the  dock  will  be  fur- 
nished by  the  dock  on  application  to  the  Superinten- 
dent. Vessels  will  be  required  to  furnish  all  ropes 
for  hanging  stages.  No  ropes  or  chain  of  any  kind 
will  be  furnished  by  the  dock.  Vessels  or  Contractors 
may  bring  their  own  staging  to  the  dock,  but  must 
remove  same  upon   completion  of  work,  from  dock 
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and  w  harves. 

"4.  All  water  closets  and  urinals  in  vessels  shall 
be  locked  up  or  fastened  securely,  and  not  used  while 
the  vessel  is  in  the  dock,  under  a  penalty  of  fifty  dol- 
lars ($50.00)  for  any  infraction  of  this  rule.  In  the 
event  of  an}-  infraction  of  this  rule  both  the  vessel 
and  owners  shall  be  liable  for  said  penalty,  and  the 
same  shall  be  included  in,  and  form  a  part  of  the 
charges  against  the  vessel  and  owners  for  the  use  of 
said  dock. 

"5.  All  vessels  while  using  the  wharves  or  dock, 
shall  furnish  and  display  lights  during  the  night 
time,  at  each  end  of  all  gangways  in  use. 

"6.  All  vessels  lying  at  the  wharves  of  the  dr}' 
dock  shall  move  at  any  time  they  may  be  requested 
by  the  Superintendent  or  any  person  authorized  by 
the  Superintendent. 

"7.  A^essels  to  be  docked  MUST  BE  PUT  ON 
EVEN  KEEL  abeam,  and  as  nearly  as  possible  on 
even  keel  for  and  aft.  THIS  RULE  IS  IMPERA- 
TIVE, AND  VESSELS  WILL  NOT  BE  DOCKED 
UNLESS  IT  IS  COMPLIED  WITH. 

"8.  Lockers  will  be  furnished  by  the  dock  for  the 
sl-'^rage  of  tools  and  the  mixing  of  paints  and  the 
keeping  of  same  while  vessels  are  in  the  dock  or  at  the 
wharves.  But  no  kerosene,  turpentine,  naptha,  gas- 
oline or  other  inflammable  materials,  in  quantity  of 
more  than  five  gallons,  will  be  allowed  to  remain  in 
lockers  or  on  the  dock  or  wharves  over  night.  A 
duplicate  ke}'  to  each  locker  so  in  use  will  be  given 
to  an  officer  of  the  vessel  or  other  person   author- 
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ized  to  act  for  same. 

"9.  All  staging  and  other  gear  of  all  kinds  shall 
be  put  away  and  secured  where  ordered,  before  ves- 
sels are  floated. 

"10.  Any  vessel  desiring  to  work  in  the  night 
time  must  give  notice  in  writing  before  3  P.  M.  of  the 
day  preceding  the  night  during  which  it  is  desired 
to  work. 

"11.  Vessels  desiring  to  lie  at  the  wharves  of  the 
dock  to  complete  repairs,  or  for  any  other  purpose, 
may  be  permitted  to  do  so  if  the  wharves  are  not 
otherwise  occupied,  upon  making  application  in  writ- 
ing to  the  Superintendent  add  paying  the  proper 
charge,  BUT  MUST  COMPLY  WITH  FOREGO- 
ING RULE  NO.  6. 

"12.  Vessels  lying  at  the  wharves  or  in  the  dock 
are  strictly  prohibited  from  dumping  ashes  or  rub- 
bish of  any  kind  on  or  about  the  same. 

"13.  Electric  wires  must  not  be  interfered  with 
under  any  circumstances. 

"14.  Keel  blocks,  bilge  blocks  or  shores  must  not 
be  removed  except  by  persons  authorized  by  the  Sup- 
erintendent to  supervise  same  and  at  the  expense  of 
Contractors. 

"15.  Any  damage  to  the  dock  or  wharves,  or  prop- 
erty connected  therewith,  caused  by  negligence  or 
failure  to  comply  with  any  of  these  rules,  will  be 
charged  to  the  vessel. 

"16.  Any  person  employed  on  or  about  any  vessel 
who  shall  fail  or  neglect  to  observe  these  rules  or  the 
orders  of  the  Superintendent,  or  shall  use  profane  or 
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indecent  language,  or  otherwise  render  himself  ob- 
noxious, shall  be  immediately  discharged,  and  shall 
not  again  be  allowed  upon  such  vessel  while  in  the 
dock  at  the  wharves  of  the  Port  of  Portland. 

"17.  Vessels  in  dock  during  legal  holidays  or 
Sunday,  shall  not  be  charged  dock  rates,  unless  work 
is  actually  being  performed  on  same,  in  connection 
with  repairs ;  cleaning,  scraping,  scaling,  or  painting 
included. 

"18.  Scows  shall  vacate  the  dock  upon  the  order 
of  the  Superintendent  whenever  the  dock  is  required 
for  more  profitable  or  urgent  work,  said  scow  to  be 
re-docked  without  expense  to  owner  except  for  lay 
days  as  provided  by  tariff  covering"  same. 

"19.  These  rules  and  regulations  are  subject  to 
change  at  the  pleasure  of  The  Port  of  Portland,  with- 
out notice. 

THE  PORT  OF  PORLAND  DRY  DOCK,  PORTLAND, 

OREGON 

Facilities  for   Docking  the  Largest  Merchant    Marine    Vessels   Afloat. 

DIMENSIONS  OF  DOCK. 

Length   468  feet 

Width  between  Wings  82  feet 

Depth  of  Water  Over  Keel  Blocks    25  feet 

Lifting    Capacity,   Tons    Dead  Weight    10,000 

Will   handle  Vessels  500  Feet  Long. 

RATES    OF  DOCKAGE. 
Steam  Vessels  on   Gross  Tonnage. 

First  Day.  Lay  Days.  Minimum  $30.00. 
From  100  to  3000  tons....27c  per  ton,  10c  up  to  5  days.  After  5  days  7c 
From  3000  to  4000  tons..22c  per  ton,  10c  up  to  5  days,  After  5  days  7c 

Over  4000  18c  per  ton,  10c  up  to  5  days,  After  5  days  7c 

Sailing  Vessels   on  Net  Register  Tonnage. 

First  Day.  Lay  Days.  Minimum  $30.00. 
From   120  to  600  tons 22c  per  ton,  10c  up  to  5  days,   After  5  days  7c 
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From  600  to  750  tons 20c  per  ton,  10c  up  to  5  days,   After  5  days  7c 

Over  750  18c  per  ton,  10c  up  to  5  days,   After  5  days  7c 

Scows  of  140  feet  deck  measurement  and  under,  $30  for  the  first 
day,  and  $10  per  day  for  each  succeeding  day. 

Steam  Vessels  of  less  than   100 
tons,  the  minimum  charge  of  $30  for  the  first  day,  and  $10  per  day 
for  each  succeeding  day. 

Cargo  charged  for  at  the  same  rate  as  tonnage.  No  charge  for 
ballast. 

Vessels  docked  for  painting  and  cleaning  only  will  be  allowed  fol- 
lowing lay  days: 

Vessels  of  from  1000  to  2000  tons 1    lay    day      free 

Vessels  of  from  2000  to  3000  tons 2    lay    days    free 

Vessels  over  3000  tons  3    lay    days    free 

Wrecked  vessels  subject  to  additional  charges. 

Twenty-four  hours  constitutes  a  day.  Time  to  begin  when  dock 
is  out  of  water. 

For   further   information   apply  at  ofifice  of  the  Port  of  Portland. 
By  THE  PORT  OF  PORTLAND   COMMISSION. 

Portland,  Oregon,  From  and  After  August   IS,   1905. 

O.  Now  you  gave  Mr.  Peterson  a  book  .similar  to 
that  before  the  Elder  was  put  upon  the  dock  ? 

A.  Yes,  sir,  before  the  Elder  was  put  upon  the 
dock. 

O.     What  did  he  say  as  to  the  rates  then  ? 

A.     I  don't  think  he  looked  in  it  at  all. 

Q.  Were  the  rates  as  shown  in  that  book  the 
published  rates  of  the  Commission? 

A.  They  were  the  very  same,  exactly  the  same 
as  that. 

Q.  Mr.  Mcintosh,  you  may  state  when  the  El- 
der was  lifted  upon  the  dry  dock? 

A.  She  was  lifted  on  Sunday,  May  28th,  1906,  and 
finished  lifting  on  Monday,  May  29th,  1906,  at  5:30 
A.  M. 

O.     And  she  was  unliftcd  from  the  dock  when? 
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•    A.     Floated,  you  mean  ? 

O.     Floated,  yes. 

A.  On  Tuesday,  September  18th,  1906,  at  9:30  A. 
M. 

O.  Now,  when  the  Flder  was  brought  to  the  dock 
and  lifted  on  the  dock,  what  was  her  condition? 

A.  She  was  in  a  sinking  condition,  kept  floating 
by  pumping,  and  grounded  at  the  lower  end  of  the 
dock  the  night  she  arrived  and  kept  there  until  Sun- 
day morning"  with  a  barge  alongside  to  keep  her  up- 
right, to  keep  her  from  listing  over, — with  a  heavy 
list  to  starboard. 

O.     Was  she  listed  with  the  barge? 

A.  No,  sir,  she  could  not  be  lifted  with  the  barge 
alongside,  because  the  barge  was  too  wide  for  to  ad- 
mit the  ship  to  come  in  the  center  of  the  dock  over  the 
keel  blocks.  She  was  brought  into  the  dock  with  the 
barge  alongside,  then  the  barge  was  removed  and 
the  ship  was  centered  and  placed  on  the  keel  blocks 
at  6  P.  M.  on  Sunday  evening. 

O.     Then  3^ou  pumped  out  the  dock,  did  you? 

A.  Kept  the  ship  at  thirteen  foot  all  night  for 
safety  and  to  keep  her  in  good  position  and  good 
shape  until  daylight  came. 

O.  When  you  say  you  kept  the  ship  at  thirteen 
feet,  that  is,  you  mean  that  there  was  thirteen  feet  of 
water — 

A.     In  the  dock. 

Q.     Over  the  keel  block? 

A.  Over  the  keel  blocks.  And  she  was  on  seven- 
teen feet  six  when  she  came  into  the  dock;  so  they 


50  The  Steamship  Geo.  W.  Elder,  et  al 

actually  had  her  down  four  feet  six,  you  see. 

■Q.     Then  Monday  morning —  , 

A.     We  pumped  her  dry. 

Q.     You  mean  you  pumped  the  dock  dry? 

A.     Yes,  pumped  the  dock  dry. 

0.  Now,  was  the  docking  of  the  vessel  difficult, 
or  not? 

A.     Difficuh. 

O.     Why? 

A.  Because  the  ship  was  out  of  shape ;  she  was  out 
of  line.  Her  keel  was  eighteen  inches  out  from  being 
straight.  From  her  forward  part  for  about  eight 
feet  she  was  out  of  line.  There  was  a  hole  in  her  bot- 
tom. The  keel  was  bent  up.  From  the  bottom  of  the 
keel  to  the  top  of  the  break  was  about  eight  feet  ex- 
tending for  about  twenty-five  feet,  I  think.  There 
was  a  hole  in  the  ship's  bottom.  It  was  difficult  to 
dock  her.  We  had  to  rig  extra  blocks  to  take  in  the 
broken  part  of  the  ship. 

0.  Did  you  undergo  extra  expense  in  the  raising 
of  the  vessel  as  to  men  and  hours? 

A.     Yes,  sir. 

Q.     How  much  did  that  come  to? 

A.  There  was  three  hundred  hours  extra  labor 
docking  the  ship,  fifteen  men  twenty  hours  each,  from 
7  A.  M.  Sunday  morning  until  5  P.  M.  Monday  even- 
ing, extra  labor.  The  actual  labor  to  dock  a  ship  like 
that,  if  it  had  not  been  a  wrecked  vessel,  would  have 
been  about  four  hotu\s,  and  we  had  twenty-four  hours' 
labor  on  it  with  fifteen  men.  I  have  allowed  the  time 
it  would  actually  cost  to  dock  the  ship,  and  charged 
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twcnt}-  hours  extra  for  each  man. 

O.  That  is,  it  took  you  twenty  hours'  hiljor  of 
fifteen  men  more  to  clock  the  Elder  on  account  of  her 
damaged  condition,  than  it  would  have  taken  you 
to  have  docked  a  similar  vessel  had  her  bottom  been 
in  shape? 

A.     Yes,  sir,  that  is  exactly  right. 

O.  And  your  charge  is  at  the  rate  of  thirty  cents 
an  hour? 

A.     Thirty  cents  per  hour. 

O.     And  that  was  the  regular  charge  at  that  time? 

A.     The  regular  charge  at  that  time. 

O.     And  reasonable,  or  not,  was  it? 

A.  Very  reasonable,  extraordinary  reasonalile — 
too  reasonable,  if  that  is  any  better. 

Q.  Now,  when  did  the  work  of  the  repairs  to  the 
Elder  commence? 

A.  The  actual  repairs  commenced  on  the  Elder 
on  June  20th,  at  one  P.  M. 

O.  What  was  done  on  the  Elder  between  the  time 
she  was  lifted  on  the  dock  the  28th  of  Ma}-,  up  to  the 
20th  of  June? 

A.  There  was  a  gang  of  laborers  working,  mov- 
ing the  cement  that  had  been  put  in  the  ship  and  the 
cargo  that  had  been  left  in  the  ship,  and  others  clean- 
ing up  the  engines  and  engine  room  and  cabins. 

O.  The  Port  of  Portland  had  nothing  to  do  with 
this,  did  they? 

A.     Nothing  to  do  with  it  in  the  world,  no,  sir. 

O.  And  the  actual  work  of  repairs,  you  say,  began 
on — 
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A.     On  June  20th. 

'O.  And  the  repairs  were  completed  as  far  as  the 
ship  being  on  the  dry  dock  was  concerned,  when? 

A.  As  far  as  the  dry  dock  was  concerned,  on  Sep- 
teml^er  17th;  she  was  floated  on  September  18th. 

O.     Why  was  she  not  floated  on  the  17th? 

A.  She  was  floated  on  the  18th,  to  be  careful.  I 
think  they  did  some  night  work  on  the  17th,  if  I  re- 
member right.  They  didn't  want  to  float  her  because 
they  didn't  know  whether  she  would  float,  or  not. 

Q.     Why? 

A.  Well,  there  was  always  a  reasonable  doubt  in 
repairs  of  that  kind,  that  there  would  be  leaks  develop 
when  the  ship  goes  in  the  water,  and  you  naturally 
wouldn't  do  that, — float  a  ship  in  the  night  time, — 
in  case  we  would  have  to  pump  her  up  again.  But 
this  ship  was  practically  tight  when  we  floated  her. 

O.     You  floated  her  at  what  time? 

A.     9  A.  M.  September  18th. 

O.  There  was  no  delay  in  the  floating  of  her,  as 
far  as  the  dry  dock  was  concerned? 

A.  No,  sir.  She  was  floated  when  ^ve  was  told  to 
float  her.  I  was  told  to  float  her  at  that  time,  and 
floated  her  then. 

O.     Told  by  whom  ? 

A.     Mr.  Walker. 

Q.     Who  was  Mr.  Walker? 

A.  He  was  superintending  the  work  for  the  owner 
of  the  ship,  representing  the  ship. 

O.  Now,  during  the  time  that  she  was  on  the  dry 
dock,  were  the  repairs  on   her  in  any  way  delayed 
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through  the  fauh  of  the  dock? 

A.     None ;  never. 

O.  Did  you  have  any  talks  with  Mr.  Peterson 
while  she  was  on  the  dock? 

A.     Frequently. 

Q.      Relative  to  hurrying-  along  the  work? 

A.     Very  often,  yes. 

O.     What  did  you  tell  him  ? 

A.  Before  they  started  the  actual  repairs  in  the 
ship  T  spoke  to  him  nearly  every  day,  every  evening, 
or  any  time  he  was  down  to  the  dock,  why  didn't  he 
get  to  work  and  get  the  repairs  done  on  the  ship,  the 
dock  dues  were  running  up  and  would  be  pretty  high 
if  it  wasn't  got  started.  He  always  told  me  he  knew 
what  he  was  doing  himself. 

O.  After  the  actual  repairs  started,  did  you  have 
any  talk  with  him  then  ? 

A.  Not  about  the  expense.  I  never  spoke  any 
more  to  him  about  it.  Yes,  I  did,  too.  I  spoke  to  him 
about  it.  He  told  me  his  dock  dues,  as  far  as  he  was 
concerned,  ceased  at  a  certain  time,  and  then  the  con- 
tractor had  to  pay  the  dock  dues  after  that,  after  so 
many  days;  I  don't  know  how  many  days  that 
was. 

O.  It  is  charged  in  paragraph  three  of  the  An- 
swer to  the  Libel  that  the  libellant,  which  is  the  Port 
of  Portland,  "carelessly  and  negligently  suffered  and 
permitted  the  sections  of  said  drydock  to  become  and 
be  out  of  alignment,  and  said  libellant  carelessly  and 
negligently  suffered  the  same  to  remain  out  of  align- 
ment after  due  and  proper  notice  thereof,  whereby 
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said  hulk  became  warped,  twisted  and  hogged,  and 
greatly  damaged;"  what  are  the  facts  concerning  this 
charge  ? 

A.  The  facts  are  that  it  is  not  so.  The  dock  was 
always  kept  to  the  shape  of  the  ship,  at  all  times,  and 
frequently  we  adjusted  the  dock  to  suit  the  work  as 
it  was  going  along. 

0.     That  is,  the  ship  was  twisted,  was  she? 

A.  The  ship  was  twisted  herself,  when  she  came 
on  the  dock,  and  she  went  off  the  dock  in  as  straight 
a  form  as  the  contractor  could  put  her. 

O.  Well  now,  while  the  ship  remained  twisted, 
what  was  it  necessary  for  you  to  do  in  reference  to 
the  dock  itself? 

A.  By  elevating  or  lowering  the  pontoons  at  one 
end  or  the  other,  we  could  bring  the  ship  by  very  slow 
degrees  to  a  normal  shape,  by  straightlining  her  keel, 
having  her  keel  straight.  The  twist  had  nothing  to 
do — that  is  ,  the  ship  was  twisted  before  she  came  in 
the  dock  and  is  twisted  now. 

O.  And  this  raising  and  lov/ering  of  the  different 
sections  of  the  dock  was  for  the  purpose  of  bringing 
the  ship — 

A.     Bringing  the  ship  into  proper  shape. 

O.  Did  you  ever  have  any  warning  or  notice  from 
Mr.  Peterson,  or  the  contractor,  or  the  superinten- 
dent, or  anybody  acting  for  Mr.  Peterson  about  the 
dock  being  out  of  shape,  or  that  the  ship  was  becom- 
ing warped  or  twisted,  or  hogged,  or  greatly  or  at 
all  damaged? 

A.     Never. 
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O.     Through  the  fauh   of  the  dock? 

A.  Never  had  any  complaint.  Never  was  told 
by  anyone  connected  with  the  ship,  or  the  repairs  of 
the  ship  at  any  time  that  the  ship  was  out  of  shape. 

Q.  Did  Mr.  Peterson  make  any  complaint  to  you 
during  any  of  the  time  that  the  ship  was  on  the  dock? 

A.     No,  sir. 

O.     About  the  handling  of  the  ship  on  the  dock? 

A.     No,  sir. 

O.  What,  if  anything",  did  Mr.  Peterson  do  to  you 
personally  ? 

A.  He  complimented  me  very  highly  on  docking 
the  ship  the  way  she  was  docked;  said  it  was  a  first 
class  job,  and  made  me  a  present  of  a  diamond  pin. 

O.  When  was  the  present  of  that  diamond  pin 
made? 

A.     In  July,  on  my  birthday,  I  think  it  was. 

O.     While  the  ship  was  on  the  dock? 

A.     Yes,  sir. 

O.  Who  had  charge  of  the  running  and  manage- 
ment of  the  dock  during  the  time  the  Elder  was' 
there  ? 

A.     Myself  and  the  foreman  when  I  was  absent. 

O.  You  may  state  the  character  of  the  Port  of 
Portland  dry  dock? 

A.  The  Port  of  Portland  dry  dock  is  a  floating 
dock  in  five  sections.  Each  section  is  eighty  feet 
long,  and  one  hundred  and  twelve  feet  wide.  The 
George  W.  Elder  occupied  three  full  sections,  and  a 
part  of  the  apron  while  on  the  dock. 

O.     Is  the  dock  always  afloat? 
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A.     Always  afloat. 

Q.  And  was  always  afloat  when  the  Elder  was 
upon  it? 

A.     Yes,  sir. 

'O.     And  is  it  kept  in  position  how? 

A.  Kept  in  position  by  timbers  fastened  to  the 
sides  of  the  pontoons,  and  runs  and  guys  fastened  to 
the  wharf, — slips  up  and  down  as  the  river  rises  and 
falls. 

O.     Held  in  a  slip? 

A.  Yes,  held  in  with  a  pier  on  each  side,  slip  on 
each  side ;  a  pier  or  wharf  on  each  side.  There  are  no 
lines  or  attachments  at  all  connected  to  the  dock  to 
hold  it  in  place;  it  is  held  there  by  the  guys. 

O.  And  the  services  for  which  the  Port  of  Port- 
land sues  are  for  what,  Mr.  Mcintosh? 

A.     I  do  not  know. 

Q.     You  don't  know  what  the  services  are  for? 

A.     Oh,  the  Port  of  Portland? 

O.     Yes. 

A.  They  sue  for  the  dock  dues  and  the  extra  la- 
bor for  docking  a  wrecked  vessel. 

O.     You  had  nothing  to  do  with  the  repairs? 

A.     Nothing  whatever. 

O.  Or  the  getting  of  the  ship  in  shape  for  the  re- 
pairs to  be  made? 

A.     No,  sir. 

■Q.  Just  simply  for  the  lifting  and  floating  of  the 
vessel  and  for  the  use  of  the  dock  while  she  was  on 
the  dock? 

A.     That  is  all. 
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Q.     And  }-our  charges  were  the  scliechilc  charges? 

A.     The  regular  schedule  charges,  as  then  in  force. 

0.     As  then  in  force? 

A.     Yes. 

O.  Upon  the  faith  and  credit  of  whom  was  this 
dockage  furnished  the  George  W.  Elder? 

A.     On  the  vessel's. 

O.  Did  you  know  anything  about  Mr.  Peterson's 
financial  responsibility  ? 

A.     No,  sir. 

0.     You  looked  to  what? 

A.     Looked  to  the  vessel  and  her  value. 

O.     And  not — 

A.  The  vessel  and  the  machinery  and  power  and 
everything  connected  with  the  ship. 

'O.  You  may  state  what  was  done  on  the  ship 
while  she  was  on  the  dry  dock,  in  the  shape  of  repairs, 
if  any,  to  the  machiner}-? 

A.  Why,  the  machinery  was  all  cleaned  out  thor- 
ougly  and  relined  up,  refitted;  whatever  pipes  were 
broken  were  refitted  and  all  put  in  first  class  shape. 
That  is  all  I  know  about  the  machinery. 

O.  She  left  the  dock  v^'ith  the  same  machinery  she 
had  when  she  went  on? 

A.     Yes,  sir. 

O.     The  same  engine? 

A.     The  same  engine,  the  same  propeller. 

O.     The  same  boiler? 

A.     The  same  boiler. 

Q.     Same  shaft? 

A.     Same  shaft. 
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O.  Her  machinery  was  simply  cleaned,  overhaul- 
ed? 

A.     Cleaned  and  overhauled. 

0.     And  any  broken  parts  replaced? 

A.     Yes. 

O.     What  was  done  with  her  hull? 

A.  The  hull  was — let's  see,  what  length  was  that 
piece  of  keel  ?  There  was  forty  feet  of  new  keel  put 
in  her  and  about  twenty-five  feet  of  new  stem,  and  I 
suppose  there  was  fifteen  new  frames  or  more;  this 
is  only  from  memory  I  am  giving  now  about  the 
frames. 

Q.     Yes. 

A.  And  probably  twenty-five  new  plates  put  in 
her  where  she  was  damaged  and  a  new  piece  of  bilge 
keel  and  some  new  beams,  oil  tanks. 

Q.     She  did  not  have  oil  tanks  before? 

A.  No,  she  had  no  oil  tanks  before.  Now,  of 
course  I  am  just  giving  from  memory  about  that.  I 
know  about  those  forty  feet  of  new  keel  and  twenty- 
five  new  stem,  and  about  twenty-five  plates  in  the  af- 
ter part  and  three  or  four  plates  there  by  the  stem 
under  the  fore  foot. 

Q.  Did  she  retain  the  same  shape  and  the  same 
model  she  had  when  she  came  on  the  dock  other  than 
the  fact  that  she  was  twisted  somewhat? 

A.  The  after  end  of  the  ship  was  twisted  when  she 
came  on  the  dock  and  she  went  off  the  same  way. 

O.     She  was  not  dismantled,  dismembered  at  all? 

A.  No,  no.  What  we  done  was  to  straighten  up 
her  keel,  her  keel  line;  to  take  the  twist  out  of  her  we 


vs.  the  Port  of  PoHlaiid  59 

(lid  nolhini;-,  \vc  couldn't  take  the  twist  out  of  her. 

O.  That  was  the  twist  in  the  after  part  of  the 
ship? 

A.     That  was  the  twist  in  the  after  part,  yes. 

O.  Now,  it  is  alleged  in  the  lihel,  Mr.  Mcintosh, 
that  in  the  raising  and  lowering  and  repairing,  dam- 
age was  sustained  to  keel  blocks  and  wedges  amount- 
ing to  the  sum  of  $94.25;  you  may  state  how  that 
came  about. 

A.  It  came  about  from  the  broken  keel  cutting 
into  the  keel  blocks  and  the  vessel  being  so  much  out 
of  shape,  it  made  the  bilge  blocks  so  that  they  had  to 
be  s])lit  out  and  destroyed  and  new  ones  put  in  their 
place. 

'O.     And  this  charge  of  $94.25  is  for  what? 

A.  Is  for  the  labor  putting  the  blocks  back  in  their 
]:)lace  and  the  value  of  the  blocks  and  the  value  of  the 
wedges  supplied. 

O.     That  is  the  new  ones? 

A.     The  new  blocks. 

O.  And  when  you  say  value,  you  mean  what, — 
cost  or  what? 

A.     The  actual  cost  of  the  blocks. 

O.     To  the  Port  of  Portland? 

A.     To  the  Port  of  Portland. 

O.     And  labor  in  putting  it  in  shape? 

A.     And  labor  in  putting  it  in  shape. 

O.     And  that  labor  was  how  much  an  hour? 

A.     Thirty  cents. 

O.     That  w^as  the  rate  at  that  time? 

A.     At  that  time. 
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0.  Now,  Mr.  Mcintosh,  in  addition  to  the  twen- 
ty hours  extra  time  of  fifteen  men  on  May  27th,  1906, 
to  which  you  have  already  testified,  you  may  state 
whether  or  not  there  was  any  other  extra  or  overtime 
incurred  in  the  docking  of  the  ship  than  that,  over 
and  above  what  you  would  have  incurred  had  the 
ship  not  been  in  the  condition  she  was. 

A.  On  May  26th,  we  had  to  prepare  extra  blocks 
and  cribs  placed  under  the  bilge  of  the  vessel  to  be 
filled  in  after  the  vessel  was  on  the  keel  blocks.  It 
would  not  have  been  necessary,  if  the  vessel  had  not 
been  in  a  wrecked  condition. 

Q.     That  was  how  many  hours  of  time? 

A.     Fifty-four  hours. 

O.     That  was  on  what  day? 

A.     On  the  26th. 

O.     And  3M3U  charge  how  much,  an  ln^ur  for  that? 

A.     Thirty  cents. 

Q.     That  was  the  regular  charge  at  that  time? 

A.  The  regular  charge.  Well,  then,  on  May  28th, 
from  five  A.  M.  to  five  P.  M.,  to  block  the  vessel  up 
solidly  and  put  her  in  good  shape  there  was  104  hours 
extra  labor. 

0.     At  how  much  per  hour? 

A.     At  thirty  cents  per  hour. 

O.     That  was  the  usual  charge? 

A.     The  usual  charge. 

'Q.  Now,  would  any  of  this  labor,  to  which  3'ou 
have  testified,  have  been  necessary  but  for  what  you 
call  the  wrecked  condition  of  the  Elder? 

A.     None  of  it  would  have  been  necessary  at  all. 
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O.     And  the  cost  of  the  blocks  which  you  replaced 
was  how  much? 

A.     $42.24. 

O.     And  the  labor  in  fretting  the  blocks  in  shape 
was  how  much? 

A.     $161.30. 

O.     At  thirty  cents  an  hour? 

A.     Yes,  sir. 

O.     That  was  after  the  ship  was  on  the  dock? 

A.     That  was  after  the  ship  was  on  the  dock. 
Cross-Examined. 

Wy  Mr.  M.  W.  SMITH. 

'O.     What  business  were  you  in,  Mr.  Mcintosh,  be- 
fore you  were  employed  by  the  Dry  Dock  Company? 

A.     I  was  contracting  and  repairing  ships,  heaving 
them  down,  when  we  didn't  have  any  dry  dock. 

Q.     How  long  were  you  in  that  business? 

A.     From  1879. 

O.     And  what  business  were  you  in  before  that? 

A.     Ship  carpenter. 

Q.     Where? 

A.     Right  here  in  Portland  and  Oregon  City,  The 
Dalles,  Astoria. 

0.     How  long  have  you  been  in  that  business  here? 
How  long  have  you  been  in  Oregon? 

A.     Since  1876,  November. 

O.     Did  you  ever  have  anything  to  do  with  a  dry 
dock  before? 

A.     Yes,  sir. 

Q.     Where? 

A.     In  Scotland. 
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O.     How  long  ago  was  that? 

A.  That  was  from  1869  to  1874,  during  my  ap- 
prenticeship. 

O.     What  kind  of  a  dock  did  you  have  there? 

A.     Floating  dock. 

O.     The  same  as  this  one? 

A.  No,  not  the  same  as  this  one;  it  was  all  one 
piece.  One  piece  of  this  one  would  be  similar  to  that 
dock. 

O.     Then  it  was  a  small  dock? 

A.  It  was  a  dock  capable  of  docking  vessels  of 
seven  or  eight  hundred  tons. 

0.     How  large  was  the  Elder? 

A.  The  Elder  was,  I  think,  seventeen  hundred 
gross. 

Mr.  FLANDERS:     1710  gross. 

Mr.  SMITH:    Yes,  1710. 

Q.  Then  you  never  had  any  experience  on  a  sec- 
tional dry  dock  the  same  as  this,  until  you  were  em- 
ployed here  ? 

A.     No,  sir. 

O.  And  how  long  had  you  been  employed  here  be- 
fore the  Elder  was  put  on  ? 

A.     What  year  was  I  employed;  1904. 

O.     The  Elder  was  put  on  in  1906? 

A.  1906.  I  was  employed  and  the  first  vessel  we 
docked  in  the  dry  dock  was  April  25th,  1904 — two 
years  and  some  moths,  I  guess. 

O.  Now,  had  you  ever  docked  a  vessel  in  the  con- 
dition that  the  Elder  was  in.  before? 

A.     No,  nor  nobody  else. 
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O.  Did  you  ever  dock  a  vessel  that  was  wrecked 
or  injured  before? 

A.     On  this  dock? 

■Q.     Yes. 

A.  Let  mc  think,  now.  Let  me  see  what  we  had 
before  that.  I  can't  recollect.  We  have  had  several 
vessels  with  damaged  hulls,  and  like  that,  before  that; 
but  nothing  like  the  Elder;  that  is  an  exceptional 
case  in  the  world. 

Q.  Now,  what  was  the  condition  of  the  Elder 
when  she  was  brought  to  you? 

A.     The  condition  ? 

Q.     Yes. 

A.     In  what  respect  do  you  mean  ? 

Q.  As  to  her  keel  and  shape;  what  shape  was  she 
in? 

A.     Why,  she  was  afloat. 

O.     She  was  afloat? 

A.     I  say,  I  could  not  tell  you  that,  she  was  afloat. 

O.     Oh,  you  could  not  ? 

A.  No,  sir.  You  mean  the  shape  she  was  laying 
in,  or  anythink  of  that  kind? 

Q.  No ;  the  shape  of  the  ship,  whether  she  was  out 
of  shape  or  whether  her  keel  was  straight  or  whether 
it  was  crooked? 

A.  Nobody  could  tell  that.  I  could  tell  that  only 
from  the  reports.  The  reports  given  to  me  by  the 
divers  said  she  was  broken. 

0.     I  mean  when  she  got  on  the  dock? 

A.     When  she  got  on  the  dock? 

D.     Yes. 
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A.     When  I  could  see  her  bottom  ? 

Q.     Yes. 

A.  Oh  well,  there  was  a  hole  in  her  bottom  ex- 
tending for  about  fifty  feet. 

O.     Fifty  feet? 

A.  In  length,  and  eight  feet  in  depth,  up  this  way 
(indicating  perpendicularly), — a  regular  arch. 

O.     Whereabouts  was  this  hole? 

A.     That  was  about  eighty  feet  from  the  stem. 

O.     And  how  long  a  ship  was  she? 

A.     Two  hundred  and  fifty  feet. 

O.     About  eighty  feet  from  the  stem? 

A.     Yes,  sir. 

Q.  Beginning  eighty  feet  from  the  stem  and  run- 
ning back  fifty  feet? 

A.  Not  beginning  eighty  feet  from  the  stem ;  the 
center  of  the  hole  was  eighty  feet  from  the  stem. 

'Q.  Oh,  I  see.  Now,  what  was  the  condition  of 
her  keel,  what  shape  was  she  there? 

A.  The  keel  was  bent  up,  as  I  told  you,  eight  feet, 
broken  in  three  places. 

Q.     This  hole  went  clear  to  the  bottom,  did  it? 

A.     It  started,  and  the  keel  went  right  up. 

O.  Oh,  I  see.  Then  there  was  a  dent  in  the  keel, 
if  T  may  put  it  that  way? 

A.  Well,  the  keel  was  made  into  a  regular  arch. 
It  was  bent  up  in  that  shape;  it  formed  an  arch  and 
the  plates  and  frame  went  right  up  with  it,  breaking 
the  beams  off  at  the  same  time. 

O.     Then,  apparently,  she  struck  the  rock — 

A.     (Interrupting).      Her   fore   foot,   that   is,    the 
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very  first  part  of  the  shij), — her  keel  struck  on  the 
rock  first  and  bent  that  over  and  broke  three  or  fonr 
plates  there;  then  she  bounded — this  is  only  a  suppo- 
sition. 

Q.     Yes. 

A.  She  lifted  up  and  landed  eighty  feet  from  the 
stem  on  to  the  top  of  the  rock.  That  is  a  supposition 
only. 

(J.     Now,  was  the  keel  broken? 

A.     Keel  broken  ? 

O.     Yes. 

A.  And  bent  up  eight  feet?  Why,  yes,  she  was 
broken  in  three  places. 

O.     Three  pieces? 

A.  Three  places.  Still  it  was  all  inside,  mind  you; 
the  plates  were  still  holding  it  together,  and  the 
frames  were  on.  It  all  went  up  and  bent  together. 
You  see,  it  was  eight  feet  from  the  top  of  the  keel  to 
the  bottom  of  the  plate. 

O.  Then  it  was  as  if  something  had  struck  the 
keel  and  bent  it  up  in  that  shape,  was  it? 

A.  Yes.  If  you  will  give  me  a  hat,  I  will  show 
you. 

Q.  Now,  were  those  plates  knocked  off  where  the 
hole  was  made?  Were  they  intact,  or  were  they 
there? 

A.  They  were  still  laying  to  the  frames,  all  brok- 
en and  shattered  to  pieces,  with  holes  in  them. 

O.  How  about  being  straight  or  otherwise?  Was 
she  straight,  or  was  she — T  mean,  laterally?  Was  she 
straight  or  not? 
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A.     Longitudinally? 

O.     Yes. 

A.  She  was  straight  from  the  stem  post  to — two 
hundred  feet  of  the  keel  was  straight;  at  least  two 
hundred  and  fifty  feet  of  the  keel  was  straight,  then 
the  break  commenced  there  and  went  up  eight  feet 
for  thirty  feet;  then  the  balance  of  the  keel  was 
straight  from  the  broken  part  to  the  fore  foot. 

O.  That  is  from  the  bottom  of  the  ship  up  now 
over  the  sides;  how  was  she  that  way,  from  one  side 
to  the  other? 

A.  On  the  starboard  side  she  was  broken  up,  right 
up  to  the  seventeen  foot  water  line,  I  think.  On  her 
port  side  she  was  broken  up  to  the  turn  of  the  bilge. 

'Q.  Then  how  was  she  when  she  was  placed  on  the 
dock?    How  was  she  placed  as  regards  this  hole? 

A.  She  was  placed  on  the  keel  blocks  the  same  as 
any  other  ship. 

Q.  I  know,  but  on  these  sectionril  docks  where  was 
the  ship  placed;  was  the  hole  all  on  one  section? 

A.  The  hole  was  between  two  sections,  between 
number  one  and  number  two.  We  call  nmiil)er  one 
the  upper  end  of  the  dock — between  two  sections. 

0.  Now,  how  long  are  those  sections;  how  wide,  I 
mean  ? 

A.     The  length  of  them? 

Q.     Yes. 

A.  Fore  and  aft,  they  are  eighty  feet  apiece  and 
two  feet  apart. 

Q.  Now,  it  would  have  been  possible,  wouldn't  it, 
to  have  put  that  vessel  so  that  the  hole,  where  she  was 
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l)roken.  would  have  been  all  on  one  section,  wouldn't 
it? 

A.  It  would  have  been  very  bad  to  put  the  ship 
that  way ;  it  would  have  broke  her  completely  in  two. 

O.  Why  do  you  think  it  would  have  broken  her  in 
two? 

A.  Because  it  would  have  taken  hold  of  the  ex- 
treme forward  end,  on  the  end  of  the  hole,  the  after 
end,  and  consequently  straightened  the  ship  up  and 
broke  her  right  where  she  was  broken  already. 

O.  Now,  these  sections  are  eighty  feet  and  the 
hole  was  fifty  ;  there  would  have  been  fifteen  feet  on 
each  end  of  the  hole  that  would  have  been  on  the  one 
section? 

A.  Fifteen  feet?  There  would  be  a  little  more 
than  that.  She  was  a  little  more  forward  on  the  pon- 
toon on  number  one  than  number  two. 

'O.  What  I  am  getting  at  is  this:  If  you  had  put 
this  vessel  so  that  the  broken  part  would  have  all  been 
on  one  section,  it  would  liave  covered  the  hole  and  fif- 
teen feet  on  each  end,  wouldn't  it? 

A.     No,  sir. 

0.  Then  you  put  her  so  the  hole  was  on  two  sec- 
tions? 

A.  The  center  of  the  hole  was  eighty  feet  from 
the  stem;  now  the  pontoon  was  eighty  feet  long; 
where  would  the  center  than  come  to  on  an  eighty 
foot  pontoon?  The  center  of  the  hole  has  got  to  be 
eighty  feet  from  the  end  of  the  pontoon. 

O.  You  are  not  bound  to  put  the  vessel  up  at  the 
end  of  the  dock? 
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A.     I  put  her  exactly  where  I  please. 

O.  Put  here  where  you  want  to.  Yes,  that  is  what 
I  thought. 

A.  Nobody  has  any  jurisdiction  over  that  but  my- 
self. 

O.  I  don't  mean  that,  but  I  mean,  as  a  matter  of 
mechanical  arrangement  you  can  put  the  vessel 
where  you  like  on  the  dock  ? 

A.  Yes,  the  most  convenient  for  all  concerned; 
that  is  where  I  put  it. 

O.  What  I  mean  is,  it  is  not  a  mechanical  impos- 
sibility to  place  the  vessel  so  that  the  hole  would  have 
been  all  on  one  section  ? 

A.     No,  sir. 

O.  Then,  as  a  matter  of  fact,  where  was  the  divis- 
ion, or  where  was  the  opening  placed, — how  much  on 
one  section  and  how  much  on  the  other,  if  you  recol- 
lect? 

A.  There  would  be  probably. — well,  it  would  be 
pretty  near  the  center,  as  near  as  possible,  be  as 
much  on  Number  2  pontoon  as  there  was  on  Number 
1. 

O.  Have  you  got  any  representation  of  this  dock 
here  ? 

A.     No,  not  any  here. 

O.     Any  plat,  or  anything  to  indicate  it? 

A.  There  are  plenty  of  photographs  there  of  the 
dock.  There  is  a  photograph  of  the  dock  (w'itness 
producing  same). 

Mr.  FLANDERS:  That  shows  you  what  the  dry 
dock  looks  like,  with  nothing  in  it. 
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O.     That  shows  the  sections,  doesn't  it? 

A.     Yes,  sir. 

Whereupon  counsel  for  Claimant  offered  said  pho- 
tograph in  evidence  on  hehalf  of  Claimant,  and  the 
same  was  received  without  ohjection  and  marked 
CLAIMANT'S  EXHIBIT  1. 

Q.  Witness  is  shown  Claimant's  Exhihit  1 ;  can 
you  indicate  on  this  picture  the  location  of  the  El- 
der? 

A.  Yes,  I  could  locate  it,  but  you  would  not  un- 
derstand it.  There  is  where  her  stern  was,  right 
there  (indicating.) 

O.     Well,  just  make  a  mark  there. 

Whereupon  the  witness  m-arked  with  the  letter  "S" 
a  location  on  the  dry  dock  fore  and  aft  opposite  the 
stern  of  the  Elder,  and  the  witness  then  stated  that 
the  bow  of  the  Elder  was  at  a  point  about  opposite  the 
letter  "B",  and  that  the  center  of  the  hole  in  the  El- 
der was  located  fore  and  aft  on  the  dry  dock  after  the 
vessel  was  placed  thereon,  about  opposite  the  letter 
"H". 

O.  On  which  side  do  you  say  the  most  of  the  hole 
was  ? 

A.  The  starboard  side;  that  is  the  starboard  side 
of  the  ship ;  that  is,  the  starboard  side  of  the  dock ;  op- 
posite there  (indicating.)  This  is  the  starboard  side 
of  the  dock  (indicating.) 

O.  Xow  is  this  dock  a  suitable  dock  to  repair  a 
vessel  wrecked  as  the  Elder  was  wrecked? 

Mr.  FLANDERS:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  not  within  the  issues 
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made  by  the  pleadings. 

A.     The  most  suitable  dock  in  the  world. 
O.     Then  you  think  that  this  ship  could  be  repair- 
ed better  on  this  dock  than  any  other  kind  of  dock? 

A.     I  didn't  see  the  repair  work  done.     I  said  the 
most  suitable  dock  to  dock  a  damaged  vessel  on. 

O.     Now,  how  about  these  sections  of  this  dock 
moving  up  and  down,  as  boats  go  by? 

A.     They  all  move  in  a  uniform  way,  all  of  them, 
the  same  as  any  other  floating  dock  would  do. 

O.     Does  one  section  of  the  dock  move  up  further 
than  the  other  section? 

A.     Not  when  there  is  a  vessel  on. 
Q.     They  don't? 
A.     No. 

Q.     Have  you  some  way  of  making  this  dock  fast 
and  solid  so  it  acts  as  one? 
A.     One  piece? 
O.     One  piece? 

A.  The  vessel  makes  it  one  ])iece,  the  vessel  her- 
self. 

Q.     But  you  don't  have  in  any  other  wa}^? 
A.     No. 

■Q.  You  don't  have  any  blocks  or  fastenings  be- 
tween the  sections  of  the  dock  to  hold  them  uni- 
form ? 

A.  Oh  yes,  w'c  have  locking  blocks,  always  hold 
them  together.  It  is  always  held  together  by  lock- 
ing logs,  the  amount  of  pontoon  that  she  is  on  only. 

Q.  Then  you  do  have  some  other  way  than  the 
vessel  to  hold  the  dock  solid  ? 
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A.  They  are  locked  together.  Shall  T  explain  to 
you  just  how  they  are  locked  ? 

O.     Yes,  of  course. 

A.  They  are  locked  together  hy  timbers  twenty- 
four  inches  square  running  along  on  each  pontoon 
twenty  feet,  and  locked  with  an  eye-beam;  they  are 
bolted  in  the  other  end,  held  there  tightly,  until  that 
acts  as  a  hinge,  just  the  same,  so  it  brings  the  dock 
to  any  shape  the  vessel  may  be  that  is  in  a  damaged 
condition :  it  will  bring  that  dock  up  to  any  broken 
part  of  the  ship,  if  it  is  not  broken  too  much.  It 
can't  bring  it  up  eight  feet,  the  same  as  the  Elder  was. 

Q.  Now  the  opening  in  this  vessel  was  placed 
over,  or  on,  two  of  those  pontoons? 

A.     Immediately. 

O.  And  did  they  remain  in  a  level  or  straight  con- 
dition ? 

A.  They  came  exactly  up  to  the  line  of  keel  that 
was  broken. 

O.     And  did  they  assume  that — 

A.      (Interrupting).     Eight  foot  curve?     No. 

O.     That  curse  in  there? 

A.  No;  they  assumed  about  eighteen  inches  of  a 
curve,  though.  No;  you  didn't  think  they  come  that 
high,  did  you? 

■Q.  I  was  just  trying  to  find  out;  I  didn't  think 
anything  about  it. 

A.     Well,  you  just  said  that  now. 

Q.  Then  there  was  a  raise  of  about  eighten  inches 
in  these  pontoons  where  this  opening  was,  was  there? 

A.     There  was  a  raise  from  the  forward  end  of  the 
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ship,  from  the  stem  of  the  ship  to  the  end  of  the  pon- 
toon ;  that  would  be  about  ninety-five  feet ;  she  was 
fifteen  feet  over  the  pontoon  on  the  apron  ;  there  was 
a  raise  of  about  eight  inches. 

Q.     Eight  inches  instead  of  eighteen? 

A.     Yes.    The  ship  was  broken  down  that  much. 

O.  Now  when  vessels,  or  ships,  or  steamboats, 
and  so  forth,  went  by  there,  did  the  sections  of  that 
dock  go  up  and  down  separately? 

A.     All  uniform;  all  three  of  them  went  uniform. 

O.  And  would  there  be  any  movement  of  one 
pontoon  that  wasn't  on  the  other? 

A.     No,  sir. 

Q.     Up  and  down? 

A.     No,  sir;  it  all  come  right  like  one  piece. 

Q.  Don'"t  you  have  to  sometimes  change  your  bal- 
last, or  take  out  some  ballast  to  make  your  pontoons 
uniform? 

A.     Yes;  oh,  yes;  we  do  that  with  water. 

Q.     You  do  that  with  water? 

A.  We  do  that  with  water,  or  ballast.  We  did 
that  with  ballast  in  this  case,  and  with  water  also. 
It  is  all  done  by  water  now. 

O.  Now  this  ship  was  docked,  or  commenced  to 
be  docked,  on  the  26th,  I  think,  or  27th  of  May,  and 
was  finished  about  the  27th  or  28th  ;  is  that  right? 

A.     Yes. 

0.  Now,  what  was  done  with  the  ship  from  that 
time  until,  say,  the  20th,  or  26th,  of  June? 

A.  Well,  now,  I  want  a  right  date.  Give  mc  a  cor- 
rect date.     Now  the  20th,  or  26th  ? 
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Q.     Well,  say  tlie  26th. 

A.     The  26th  ? 

Q.     Yes. 

A.  As  I  stated  on  my  direct  examination  in  an- 
swer to  the  question,  what  was  done  on  the  Elder  be- 
tween the  time  she  was  Hfted  on  the  dock  the  28th  of 
May,  up  to  the  20th  of  June,  there  was  a  gang  of  la- 
l)orers  working  moving  the  cement  that  had  been  put 
in  the  ship  and  the  cargo  that  had  been  left  in  the 
ship,  and  others  cleaning  up  the  engine  and  engine 
room  and  cabins. 

O.  Now,  do  you  know  whether  that  was  com- 
pleted on  the  20th,  or  whether  it  was  not  completed 
until  the  26th?    Have  you  any  record  about  it? 

A.     Which  do  you  mean,  the  cleaning  up? 

Q.     Yes. 

A.     No. 

O.  You  don't  know;  it  might  have  been  the  26th, 
or  it  might  have  been  the  20th  ? 

A.  I  don't  know,  because  I  didn't  keep  no  record 
of  that. 

O.  Then  this  statement,  up  to  the  20th  of  June, 
that  you  made  in  your  direct  examination,  was  just 
from  memory? 

A.     Oh,  no;  it  is  in  my  record  book,  my  log  book. 

Q.     Where  is  your  log  book? 

A.     Down  at  the  dock. 

O.     You  didn't  bring  it  with  you  today? 

A.     That  is  copied  from  that  book. 

O.     Will  you  let  me  see  that  log? 

A.     Yes,  certainly.     I  will  bring  it   up  here  and 
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leave  it,  if  you  want  it. 

Q.  Now,  in  this  time  between  the  28th  of  May 
and  the  20th  of  June,  they  took  out  a  large  amount  of 
cement? 

A.     A  great  deal  of  cement  had  been  put  out. 

O.     Have  you  any  idea  how  much  was  taken  out? 

A.     Oh,  I  presume  a  hundred  tons  of  cement. 

'O.     And  they  took  out  some  cargo,  too,  you  say? 

A.  Yes,  took  out  a  lot  of  flour,  a  whole  lot  of 
flour  in  the  after  end. 

O.  In  taking  out  this  cargo  did  that  change  the 
location  or  position  of  the  pontoons? 

A.     Just  as  they  took  it  out,  exactly,  we — 

O.  (Interrupting).  And  did  you  have  to  change 
your  ballast? 

A.  We  regulated  that ;  just  as  they  took  a  cpian- 
tity  away  we  put  in  an  equal  quantity  to  counterbal- 
ance that  of  ballast,  out  of  our  own  ballast. 

O.  Then  you  say  on  the  20th  of  June  this  ship  was 
ready  to  begin  repairs? 

A.  No,  I  didn't  say  that.  I  say  they  commenced 
to  do  repairs. 

O.     Well,  they  commenced? 

A.  The  contract  was  let  that  day.  and  they  com- 
menced at  one  o'clock. 

Q.  Now,  was  the  ship  in  position  on  the  dock,  or 
the  dock  in  position  for  the  ship  to  make  repairs  at 
that  time? 

A.  Yes,  at  any  time.  The  first  day  she  was  on  the 
dock  she  was  in  position  to  make  repairs. 

O.     Now,  isn't  it  a  matter  of  fact  that  from  the 
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20th  of  June  to  the  9th  of  July,  that  you  and  your 
men  were  at  work  trying  to  get  this  dock  in  shape  so 
that  that  vessel  could  be  repaired? 

A.     On  what  date? 

O.     From  the  20th  of  June  to  the  9th  of  July? 

A.  No,  nothing  of  the  kind.  We  could  not  do 
an^'thing  in  regard  to  getting  the  ship  in  shape  for  re- 
]iairs  until  all  the  old  work  was  cut  out  of  her,  all  the 
broken  work. 

O.  Now,  isn't  it  a  fact  that  between  the  20th  of 
June  and  the  9th  of  July  many  times  you  were  re- 
(|uested  by  the  contractors  to  bring  this  dock  into 
line,  and  that  you  did  not  do  it? 

A.  No,  no.  I  can  give  you  the  date  the  first  time 
— nobody  ever  asked  me  to  line  it,  that  I  recollect. 
The  only  time  we  could  have  brought  the  ship  into 
line  was  the  day  they  brought  the  new  keel ;  I  can  find 
it  but  I  don't  know.  I  think  I  have  got  that  date  in 
my  record. 

O.  Now,  isn't  it  a  fact  from  the  9th  of  July  to  the 
14th  you  and  your  men  were  employed  pumping  out 
the  forward  section  of  the  dock  and  puttting  in  bal- 
last? 

Mr.  FLANDERS:  I  object  to  that,  on  the  ground 
that  it  is  incompetent,  irrelevant  and  immaterial,  and 
not  within  any  issue  made  by  the  pleadings. 

A.  From  the  9th  to  the  14th  we  probably  was 
trimming  the  pontoons,  as  we  do  daily  when  any  ship 
is  on  the  dock;  we  might  have  been  doing  it  then  as 
v.'ell  as  any  other  time.  We  trim  the  pontoons  every 
day. 
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Q.     Now,  were  you  there  during  all  this  time? 

A.  Yes,  sir.  Let  me  see;  I  might  have  been  a  day 
or  two  absent ;  that  is  all.  I  think  I  said  I  was  there 
every  day,  but  I  might  have  been  a  day  or  so  away, 
but  I  am  not  sure  of  that.  I  have  got  a  record  of  it, 
if  I  was. 

O.  You  say  then  you  might  have  been  away  part 
of  the  time? 

A.  I  might  have  been  a  day  away;  that  would  be 
all;  on  some  Sunday.     I  was  there  some  Sundays. 

O.     They  didn't  work  on  Sunday,  did  they? 

A.  Sometimes  they  did.  We  work  all  the  time; 
we  never  have  any  Sundays. 

Q.     You  say  you  were  not  away  at  all? 

A.     No. 

'Q.     Only  one  or  two  days? 

A.     That  is  all. 

O.     When  was  that,  do  you  remember? 

A.  That  must  have  been  in  July,  I  guess,  or  Aug- 
ust. 

O.     Weren't  you  away  sometime  in  August? 

A.  I  might  have  been  away  in  August  a  day  or 
two. 

Q.  Isn't  it  a  fact  that  you  were  away  the  last  part 
of  July  as  well  as  the  first  part  of  July  ? 

A.     No,  it  is  not  a  matter  of  fact;  it  aint  so. 

0.  Well,  I  am  asking  you;  all  you  have  got  to  do 
is  say  so. 

A.  It  aint  so.  There  was  nothing  of  the  kind.  If 
I  am  away  a  day  I  don't  call  that  being  absent.  No; 
I  am  in  communication  with  the  dock;  I  am  away 
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from  the  dock  today,  for  instance,  but  I  don't  call  my- 
self away  because  I  am  up  here,  because  I  can  com- 
municate with  the  dock  in  five  minutes. 

O.     I  sec  ;  you  are  sort  of  omni]:)resent  ? 

A.  The  same  as  you  can  be  called  up  by  your  of- 
fice when  you  are  down  town,  and  you  are  not  awav, 
are  you  ? 

O.     Well,  T  am  away  sometimes. 

A.     Well,  when  3'ou  go  himting,  maybe. 

O.  So  then,  when  you  say  you  are  not  away  from 
the  dock,  you  mean  that  you  are  not  out  of  the  City 
of  Portland:  is  that  it? 

A.     Yes,  I  mean  that. 

Q.  Then  there  were  a  great  many  days  during  the 
time  this  ship  was  on  the  dock  that  you  were  not  ac- 
tually, in  your  physical  presence,  present  at  that 
dock? 

A.  No.  not  a  great  many  days;  maybe  a  day  or 
two  in  three  months. 

O.  Now,  isn't  it  a  matter  of  fact  that  after  this 
dock  was  put  into  line  on  the  14th  of  July  it  immedi- 
ately got  out  of  line  again  and  the  work  was  delayed 
on  that  account  ? 

A.     No,  sir,  it  is  not  a  matter  of  fact;  it  aint  so. 

Q.  Wasn't  the  dock  put  out  of  line  by  some  steam- 
boats going  by  at  a  rapid  rate? 

A.     No,  sir. 

O.     And  making  h.rge  waves? 

A.     No,  sir. 

O.     Wouldn't  that  put  the  dock  out  of  line? 

A.     No,  it  would  make  the- dock  move  bodily,  but  it 
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would  not  put  it  out  of  line. 

Q.  Do  you  pretend  to  say  that  this  dock  does  not 
move  independently  at  all,  each  section,  when  a 
steamboat  goes  by? 

A.     If  there  is  a  vessel  on,  no,  sir. 

O.     Well,  when  the  Elder  was  on  ? 

A.  When  the  Elder  was  on,  no,  it  could  not  move. 
It  would  break  the  ship  if  it  moved;  it  would  break 
the  ship  if  it  moved  to  any  extent  at  all.  These  peo- 
ple knew  the  kind  of  a  dock  they  was  going  on  to. 

O.  Now,  isn't  it  true  that  this  dock  wasn't  got  in 
proper  shape  for  these  people  to  put  in  their  keel  and 
do  their  work  until  the  18th  of  August? 

Mr.  FLANDERS:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  not  within  the  issues 
made  by  the  pleadings. 

A.     No,  sir. 

O.  Now,  in  the  management  of  this  dock,  how 
many  men  do  you  use? 

A.  It  depends  on  what  we  have  to  do.  It  depends 
on  the  size  of  the  ship  on  the  dock  and  what  other 
work  is  going  on,  and  things  of  that  kind. 

O.  Do  you  keep  a  regular  crew  there  all  the 
time? 

A.     Yes. 

■Q.     How  many  do  you  keep  there? 

A.  A  regular  crew  amounts  to  the  superintendent, 
engineer,  foreman  and  watchman. 

O.     Is  that  all? 

A.     That  is  all  the  regular  employes,  that  is,  un- 
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der  fixed  salary.  (Others  are  employed  as  required 
there. 

'O.     Where  do  you  ,Qet  those  men? 

A.     St.  Johns. 

Q.     And  what  is  their  business? 

A.  Their  business  is  laborers,  some  of  them  shi]) 
carpenters,  some  of  them  calkers,  some  of  them  ma- 
chinists. 

O.     just  ordinary  ship  carpenters? 

A.     Yes. 

Q.  When  }-ou  docked  the  Elder  how  many  men 
did  you  have  ? 

A.  I  think  we  had  in  all  about  sixteen  men, —  six- 
teen to  twenty,  sometimes  more. 

O.     Sixteen  to  twenty  men  ? 

A.     Yes. 

O.     What  w'ere  those  men  doing  now? 

A.  Those  men  were  on  top  of  the  pontoons,  ma- 
nijnilating  the  valves,  putting  the  blocks  in,  holding 
the  shores  up,  rigging  the  dock,  getting  ready  for  the 
Elder,  and  whatever  might  be  necessary  to  be  done 
for  the  docking  of  the  Elder,  waiting  for  her  to  be  put 
into  position  for  her  to  be  docked. 

O.     Those  were  not  regular  men  of  yours? 

A.  They  were  pretty  near  regular,  some  there  five 
years  off  and  on.  They  are  not  steadily  employed, 
they  are  paid  by  the  day.  Most  of  them  I  had  there 
on  the  Elder,  probably  ten  of  them,  were  men  that 
would  be  employed  there  nearly  all  the  time. 

O.     And  the  other  ten  were  men  you  picked  tip? 

A.     Picked  up,  yes. 
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O.  Any  of  them  ever  work  on  the  dock  he- 
fore? 

A.  Yes,  they  had  all  worked  on  the  dock  hefore 
sometime.  I  don't  think  there  was  a  greenhorn  in 
the  whole  lot.  I  could  tell  by  their  names,  looking 
then  over. 

O.  They  had  been  accustomed  to  this  work,  had 
they? 

A.  Oh,  yes,  sufficiently  accustomed  to  the  work 
to  see  that  everything  was  going  right.  I  could  al- 
ways see  for  myself  whether  they  were  doing  right  or 
not. 

O.  The  men  that  were  regularly  employed  there, 
who  were  they  now,  on  the  regular  crew?  You  said 
four,  didn't  you? 

A.     Me,  the  engineer,  foreman,  watchman. 

O.     And  who  else? 

A.     And  myself;  I  said  myself. 

0.  The  foreman,  engineer,  watchman  and  your- 
self?   That  is  four? 

A.     Yes. 

Q.  Now  the  foreman  didn't  do  any  work,  of 
course;  he  directed  the  business? 

A.     Yes. 

'O.  The  engineer,  of  course,  attended  to  his  en- 
gine? 

A.     There  are  two  engineers  in  this  case,  the  en 
gineer   running   the   power   house   and   an    engineer 
running  the  motor. 

0.  And  the  watchman  of  course  didn't  do  any- 
thing? 
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A.  The  watchman  had  boatmen  and  had  another 
man  in  his  place. 

O.     Boatman;  what  do  you  mean  by  that? 

A.  To  take  the  lines  from  the  ship  and  make  then 
fast,  and  attend  to  centering  the  ship  at  the  after  end. 
We  keep  him  for  that  purpose. 

O.  Then  the  work  of  docking  the  ship  was  done 
altogether  by  a  crew  who  were  not  regularly  em- 
ployed? 

A.     Ten  of  them  was  regularly  employed. 

O.  Well,  they  were  not  on  the  regular  payroll  of 
the  dock,  were  they? 

A.  They  were  all  on  the  payroll  of  the  dock  the 
month  previous,  and  the  month  previous  to  that. 

O.  Yes,  but  they  were  simply  hired  men  that  you 
paid  by  the  day? 

A.     Hired  men  we  paid  by  the  day,  yes,  sir. 

Q.  Now  you  say  that  you  did  have  some  notice 
at  some  time  about  the  dock  being  out  of  line? 

A.  No,  no.  I  will  take  it  all  back,  if  I  said  so.  I 
said  there  might  be  a  question  of  moving  some  of 
the  blocks,  or  something  of  that  kind,  to  get  them 
out  of  the  way. 

O.  And  you  were  never  requested  to  put  the  dock 
in  line? 

A.     Yes,  I  was,  once,  by  Mr.  Kelley. 

O.     By  Mr.  Kelley? 

A.     Yes;  I  put  it  in  line  for  him,  too. 

O.     You  put  it  in  line? 

A.  Yes.  That  was  w'hen  he  got  his  keel;  I  don't 
know  the  date;  it  was  two  or  three  days  after  he  got 
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the  new  keel  to  put  in  place. 

Q.  Then  you  had  some  conversation  with  Mr. 
Peterson  about  the  condition  of  the  dock,  too,  didn't 
you? 

A.     No,  sir. 

Q.  Mr.  Peterson  complimented  you  very  highly 
on  docking  the  ship  ,did  he? 

A.     That  is  what  he  did,  many  times. 

O.     Said  it  was  a  first  class  job? 

A.     Yes,  everything  first  class. 

O.     And  what  was  it  he  gave  you? 

A.     A  diamond  pin.    That  is  kind  of  hard,  isn't  it? 

0.  Well,  was  this  to  go  as  part  of  the  compensa- 
tion for  docking  the  ship? 

A.  No,  sir;  just  because  he  appreciated  the  way 
I  had  done  the  work,  I  suppose. 

0.  Well,  there  wasn't  any  understanding  between 
you  and  Peterson  that  that  should  go  as  part  of  the 
pay  for  docking  the  ship  at  all? 

A.  No,  sir,  nothing  of  the  kind.  He  said  I  took 
such  interest  in  the  ship  that  he  appreciated  my  in- 
terest in  the  ship,  taking  so  much  interest,  that  he 
gave  me  a  present  of  a  pin  on  my  birthday,  the  7th 
day  of  July,  a  month  after  the  ship  was  docked.  It 
was  kind  of  curious  for  Peterson  to  do  that,  wasn't 
it? 

O.     What  became  of  that  pin? 

A.     I  lost  it. 

O.  You  didn't  give  it  to  the  Port  of  Portland,  did 
you? 

A.     No,  I  didn't. 
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Q.  And  the  Port  of  Portland  didn't  get  any  bene- 
fit from  that  diamond  pin? 

A.     Not  a  particle,  no. 

0.  Well,  you  were  in  the  habit  of  being  around 
with  Peterson  a  great  deal,  weren't  you? 

A.  1  was  around  with  him  several  times.  He  ask- 
ed me  to  go  around  with  him  a  great  many  times  and 
give  him  information.  I  went  down  the  river  three  or 
four  times.  He  paid  my  expenses  one  time  to  go 
down  to  see  the  ship  before  she  was  floated.  I  was 
down  the  night  before  she  was  floated,  too,  with  Pet- 
erson. 

'O.     You  came  up  on  the  ship,  too,  didn't  you? 

A.  No,  I  didn't  come  up  on  the  ship;  I  came  up 
on  the  McCracken.  Two  or  three  days  after  she  was 
floated  she  came  up. 

O.  Now,  who  had  charge  of  the  dock  when  you 
were  up  in  Portland,  or  not  there  physically,  while 
of  course  you  were  there? 

A.     Mr.  Johnson,  the  foreman. 

O.     And  is  Mr.  Johnson  here? 

A.     He  is  in  town ;  he  is  at  the  dock  now. 

Q.  Has  he  been  there  ever  since  you  have  been 
there? 

A.  I  employed  him  there  and  he  has  been  there 
ever  since  we  started  the  dock, — been  there  for  five 
years  and  over. 

O.  What  else  did  Mr.  Peterson  give  you  besides 
the  diamond  pin, — an3'thing? 

A.     Nothing. 

O.     That  is  all? 
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A.     That  is  all. 

Q.  Now  you  say  something  about  the  charges 
for  floating  this  vessel  being  the  regular  charges,  and 
charges  that  were  made  for  different  kinds  of  ves- 
sels; 3^ou  don't  know  anything  about  that,  do  you? 

A.     Oh  yes ;  it  is  left  to  me. 

'O.     That  is  not  your  business,  is  it? 

A.     Yes. 

Q.  Isn't  that  the  business  of  the  Clerk  of  the 
Board? 

A.  No.  He  makes  out  the  bill.  I  give  in  the  re- 
port and  any  extra  charges  on  the  ship  I  hand  in  to 
him  and  he  charges  it  on  the  bill. 

O.     Yes,  but  that  is  fixed  entirely  by  the  Board? 

A.  The  rates  of  dockage  is  fixed  entirely  by  the 
Board,  but  any  extra  labor,  I  put  that  charge  on  ac- 
cording to  the  time  that  is  employed,  the  extra  la- 
bor. 

Q.  Oh,  then  you  have  the  right  to  put  on  the 
charge  ? 

A.     Yes,  sir. 

Q.     For  extra  labor? 

A.     Yes,  sir. 

Q.     And  how  do  you  fix  that,  then? 

A.  Why,  the  extra  labor  I  employ  and  extra  time 
they  use,  and  extra  blocks  to  put  it  up,  and  everything 
of  that  kind  in  connection  with  a  wrecked  ship. 

O.     How  do  you  determine  the  value? 

A.  In  a  case  of  this  kind  we  ought  to  dock  a  ship 
like  the  Elder  in  four  hours ;    we  was  twenty-four. 
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O.  I  kiKnv.  hut  how  do  you  determine  the  value  of 
it? 

A.     By  the  time  we  employ  extra  men. 

O.     What  did  you  pay  those  men  ? 

A.     $2.50  a  day. 

0.     $2.50  a  day? 

A.     And  overtime. 

O.     How  much  do  you  charge  us  for  it  ? 

A.     Charge  you  thirty  cent  per  hour. 

O.     Thirty  cents  per  hour? 

A.     Yes. 

0.     Plow  many  hours  did  they  work, — ten  hours? 

A.  I  don't  know  exactly, — worked  about  sixteen 
or  eighteen  hours  the  first  day. 

0.  I  know;  you  say  you  paid  them  two  dollars  a 
day;  what  amount,  what  time? 

A.  I  didn't  say  I  paid  them  two  a  day;  now  don't 
say  that ;  I  said  two  dollars  and  a  quarter  for  eight 
hours. 

■Q.     For  eight  hours  ? 

A.     Yes,  sir. 

O.     That  is  what  I  want  to  get. 

Mr.  FLANDERS:  And  extra  for  over  time. 

A.     Extra  for  over  time  ? 

0.  Tw'O  dollars  and  a  quarter  a  day  for  eight 
hours,  and  extra  for  overtime? 

A.     Yes,  sir. 

O.     How  much  extra  did  }'ou  pay  them? 

A.  Oh.  about  thirty  cents  an  hour.  We  charge 
thirty  cents  clear  through  for  the  Elder,  because  it 
was  nearly  all  over  time.    It  was  in  fact  over  time;  it 
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was  Sunday  work,  all  Sunday  and  A/[onday  night — 
Sunday  night. 

Q.  Now  you  say  you  looked  to  the  credit  of  the 
Elder  to  pay  this? 

A.  Always  look  to  the  ship,  never  look  to  any- 
thing else.  I  have  been  twenty-five  years  in  the  ship 
business  and  never  looked  to  anybody  but  the  ship  to 
pay  any  bills  contracted  for  the  ship  or  done  for  the 
ship  by  contract,  or  verbal,  or  any  other  way;  always 
look  to  the  ship  for  payment. 

O.  Now  you  knew,  of  course,  that  Peterson  was  a 
responsible  man,  didn't  you? 

A.  I  didn't  know  anything"  about  Peterson's  re- 
sponsibilities at  all;  in  fact,  I  didn't  think  he  v/as  a 
responsible  man. 

Q.  Didn't  you  make  an  agreement  with  Peterson 
what  he  was  to  pay  for  docking  this  ship? 

A.     No,  sir. 

O.  Didn't  you  make  an  agreement  v/ith  Peter- 
son? 

A.  I  handed  him  a  schedule  of  prices ;  that  is 
all. 

0.  Didn't  3^ou  make  an  agreement  with  Peter- 
son that  you  vvould  look  to  him  for  the  pay  for  the 
dockage? 

A.  I  could  not  make  such  an  agreement  with  Pet- 
erson. 

O.     Oh,  you  could  not? 

A.  I  aint  allowed  to  do  that.  I  can  only  go  by  the 
prices  made  by  the  Board,  the  published  rates. 
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Q.  Then  you  can't  fix  anything,  except  as  the 
Board  says? 

A.     Nothing. 

O.  Then  does  the  Board  say  tliat  yon  should 
charge  thirty  cents  an  hour  for  this  extra  lahor? 

A.     After  I  tell  them,  yes. 

Q.  Oh,  after  you  tell  them,  hut  they  don't  he- 
fore. 

A.     No. 

■Q.  You  didn't  tell  them.  then,  you  had  made  an 
agreement  with  Peterson? 

A.  No,  sir,  I  never  made  any  agreement  with 
Peterson.  How  could  I  make  an  agreement  with 
Peterson  ? 

A.  Well,  I  don't  know.  I  was  just  wondering 
whether  you  did,  or  not. 

A.     Well,  I  could  not. 

O.     You  did  not? 

A.     No,  I  didn't;  certainly  not. 

O.  And  did  you  tell  Peterson  when  you  put  the 
ship  on  there  you  were  going  to  look  to  the  ship  for 
the  pay? 

A.  I  don't  think  I  would  be  likely  to  tell  him  any- 
thing about  it. 

O.  Now  in  repairing  this  ship,  do  you  recollect 
how  much  keel  was  put  in? 

A.  Well,  there  would  be  about  forty-five  feet,  I 
think. 

O.     Forty-five  feet  of  keel? 

A.  There  was  a  straight  keel,  a  piece  of  keel  in 
the  stem,  about  forty-five  feet  of  straight  keel. 
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O.     And  then  there  was  some  in  the  up-turn? 

A.  Yes,  in  the  stem,  the  fore-foot ;  that  was  made 
in  Seattle.  The  bent  piece  of  keel  came  from  Seattle, 
two  of  them,  both  pieces.  I  think  those  are  only  ap- 
proximate figures. 

'Q.     That  is  all  right ;  I  don't  expect  you  to  be — 

A.     (Interrupting).    To  be  exact  about  it,  no. 

0.  Now,  do  you  know  how  many  frames  were  put 
in  this  ship? 

A.  I  think  about  eighteen  or  twenty;  I  don't  re- 
member which,  though. 

O.     How  many  places? 

A.  Twenty  or  twenty-two,  roughly  speaking; 
that  is  of  the  main  plates,  and  there  was 
two  plates  forward,  I  think. 

O.     Any  of  the  bilge  keel  put  in  ? 

A.  Yes,  there  was  a  piece  of  bilge  keel  put  in  on 
the  starboard  side  and  repaired  on  the  port  side,  I 
think.    There  was  only  a  short  piece. 

Q.     Any  beams? 

A.  Oh  yes,  there  was  some  beams  put  in,  some 
'tween  deck  beams  and  some  of  them  broken.  I  don't 
know  whether  there  was  any  main  deck  beams,  or 
not ;  I  guess  there  was,  though. 

O.  Now  you  said  this  ship  was  twisted  somewhat ; 
what  did  you  mean  by  that? 

A.  Well,  I  mean  by  that  both  perpendiculars,  that 
is  the  stem  and  stern  post  would  not  come  in  line. 

0.     Well  now,  in  line  which  way? 

A.     Plumb. 

'O.     Yes  ;  up  and  down  ? 
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A.     Vertical, 
g.     Vertical? 
A.     Yes. 

O.  Was  she  in  that  condition  when  she  came  on 
the  dock? 

A.     Yes ;  and  she  is  in  that  condition  today. 

O.  Was  the  machinery  of  this  ship  taken  out  at 
all? 

A.  No,  I  don't  think  so,  only  a  small  part;  none 
of  the  main  machinery. 

O.  AVhat  was  the  condition  of  the  machinery 
when  she  came  there? 

A.  Oh,  rusty  and  dirty;  that  is  all;  nothing  brok- 
en about  it  that  I  could  see.  I  looked  around  it  cas- 
ually, not  in  an  official  manner  at  all. 

O.  Just  breaking  this  hole  into  the  bottom  of  the 
vessel  didn't  injure  the  machinery  at  all? 

A.  No,  that  was  forward  of  the  machinery;  it 
didn't  touch  it  at  all ;  forward  of  everything, — for- 
ward of  the  boiler  house.  It  was  right  in  the  cargo 
hold. 

'O.     It  didn't  break  any  machinery  at  all? 

A.  Not  a  thing,  unless  the  cargo  winch — well, 
that  has  nothing  to  do  with  the  machinery  of  the 
ship. 

O.  As  a  matter  of  fact,  this  ship  was  not  a  going 
ship  when  she  came  on  there,  was  she? 

A.  No,  no;  she  wasn't  able  to  go;  no,  she  could 
not  navigate  very  well. 

Q.     She  hadn't  navigated  for  a  long  time,  had  she? 

A.     No ;  she  was  a  year  there,  I  think.     She  went 
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down  in  January,  didn't  she?  It  was  over  a  year,— 
a  year  and  a  half.  She  went  down  in  January.  1905. 
wasn't  it? 

Mr.  FLANDERS:    I  don't  know  when  it  was. 

A.  Yes,  she  went  down  in  January.  She  was  over 
a  3^ear  there. 

0.  Now  you  say  that  there  were  certain  keel 
hlocks  and  wedges,  amounting  to  $94.25,  damaged  in 
docking  the  ship;  how  do  you  arrive  at  that  value? 

A.  Well,  the  cost,  the  labor  that  was  necessary  to 
renew  them,  and  the  cutting  of  them  up,  destroying 
them. 

O.  Do  these  wedges  and  keel  blocks  show  on  this 
picture? 

A.  No,  not  the  ones  that  v/ere  there,  used  up; 
no. 

O.     Well,  the  ones  that  were  not  used? 

A.     These  are  extra  ones. 

Q.  Well,  show  me  what  you  mean  by  wedges  and 
keel  blocks  that  were  injured? 

A.  I  will  show  you.  These  are  regular  bilge 
blocks  that  show  along  there;  these  blocks;  there  is 
one  out  of  position  not  (witness  indicating  on  Claim- 
ant's Exhibit  1.) 

O.  You  arrive  at  the  cost  of  these  by  determining 
what  the  cost  of  replacing  them  is:  is  that  it? 

A.     '^"es,  what  it  would  cost  to  replace  them. 
•  Re-Direct  Examination. 

By  Mr.  FLANDERS: 

Q.  Mr.  McLitosh,  from  the  time  that  the  Elder 
was  lifted  on  to  the  dry  dock  in  ?\lay.  IQOfx  \\\)  to  the 
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time  that  she  was  floated  from  the  dock  in  September, 
1906,  was  the  cleaning  u])  of  the  vessel  or  the  repairs 
to  the  vessel  ever  at  any  time  delayed  through  the 
fault  of  the  dock? 

A.     Never;  not  one  minute. 

O.  As  far  as  the  dock  was  concerned,  was  there 
any  reason — 

I\lr.  SMITH  (interrupting):  Wait  a  minute;  we 
object  to  that  as  irrelevant,  incompetent  and  inmia- 
terial,  and  a  conclusion  of  law. 

Q.  Was  there  any  reason,  at  any  time,  as  far  as 
the  dock  was  concerned,  wdiy  the  repairs  to  the  ves- 
sel could  not  have  proceeded  uninterruptedly? 

Mr.  SMITH:    I  object  to  that  also. 

A.  There  was  never  any  objection.  There  was  no 
cause  of  delay  at  any  time,  night  or  day  . 

Re-Cross  Examined. 

By  Mr.  SMITH: 

O.  Now  you  say  there  was  not  any  cause  of  de- 
lay, night  or  day,  at  any  time? 

A.     No. 

O.  And  still  you  say  that  you  were  not  there  all 
the  time? 

A.     Well,  I  had  a  representative  there,  didn't  I? 

Mr.  SMITH:     That  is  all. 

(Witness  excused.) 

C.  L.  JOHNSON  was  next  produced  as  a  witness 
on  behalf  of  Libellant,  and,  having  been  first  duly 
sworn  to  testify  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth,  said  witness  testified  as  follows: 
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Direct  Examination. 

By  Mr.  FLANDERS: 

O.     Mr.  Johnson,  what  is  your  occupation? 

A.     Foreman  of  the  dry  dock. 

'O.     The  dry  dock  of  the  Port  of  Portland? 

A.     The  dry  dock  of  the  Port  of  Portland. 

O.     You  have  been  foreman  there  for  how  long? 

A.     Since  its  creation. 

Q.     Under  Mr.  Mcintosh? 

A.     Under  Mr.  Mcintosh. 

O.  You  were  its  foreman  during  the  time  the  El- 
der was  lifted  on  the  dock  and  while  she  lay  on  the 
dock  ? 

A.     I  was. 

O.     And  when  she  was  floated? 

A.     I  was. 

0.     She  was  lifted  on  the  dock  when? 

A.     On  Sunday,  the  27th  day  of  May. 

O.     And  she  was  floated  from  the  dock  when  ? 

A.     September  18th. 

'O.  How  often  were  yoti  at  the  dock  during  that 
time  ? 

A.  Every  day  during  that  time,  from  the  time  she 
was  on  it  until  she  was  floated. 

O.  You  may  state  whether  or  not  the  lifting  of 
the  vessel  on  the  dry  dock  was  attended  with  any  dif- 
ficulty. 

A.     Yes,  sir,  it  was;  it  was  very  difficult. 

Q.     Why? 

A.     Well,  in   resfard  to  the  wrecked  condition   of 
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the  vessel,  she  didn't  have  the  usual  shape  of  a  vessel 
that  was  all  right,  and  we  had  to  block  her  up  differ- 
ently than  we  would  an  ordinary  vessel. 

O.  State  whether  or  not  on  that  account  you  were 
compelled  to  employ  extra  labor,  or  work  longer  with 
your  regular  force. 

A.  We  employed  extra  labor  and  worked  longer. 
The  usual  time  taken  is  about  four  hours,  and  we 
worked  tv^^enty-four. 

O.     That  is,  in  the  actual  raising? 

A.     In  the  actual  docking. 

O.  Yes;  and  how  about  any  extra  time  which  you 
incurred,  either  before  or  after  the  vessel  was  actual- 
ly docked,  which  you  would  not  have  been  obliged  to 
incur  but  for  her  condition? 

A.  Before  the  vessel  was  docked  it  was  necessary 
for  us  to  build  a  lot  of  extra  blocks  known  as  cribs ; 
in  case  that  our  usual  blocks,  regular  blocks,  didn't 
take  the  vessel,  these  cribs  could  be  blocked  under 
by  a  diver  and  the  vessel  could  settle  down,  and  the 
cribs  v-zould  hold  her  in  an  upright  condition. 

O.     Were  these  cribs  used? 

A.     Those  cribs  were  used,  yes,  sir. 

'O.  Would  you  have  been  obliged  to  build  or  use 
those  cribs  had  the  Elder  not  been  in  a  wrecked  con- 
dition? 

A.     i\  o,  no ;  we  would  not  have  used  them  at  all. 

O.  Well,  now,  after  you  got  the  vessel  on  the 
blocks  and  the  dock  pumped  out,  were  you  obliged  to 
furnish  any  extra  labor? 

A.     We  were. 
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O.     What  was  that  for  ? 

A.  Well,  her  shape  was  such  that  she  did  not  take 
an  equal  load  on  the  blocks  that  was  intended  for  her 
support,  and  we  had  to  build  other  blocks  to  get  her 
in  a  solid,  safe  condition. 

O.  Would  you  have  been  obliged  to  do  that  but 
for  her  condition  when  she  was  put  upon  the  dock? 

A.     We  would  not. 

O.     You  have  heard  Mr.  Mcintosh's  testimony? 

A.     I  have. 

O.  What  are  the  facts  as  to  the  hours  of  labor, 
the  four  hundred  fifty-eight  hours  of  labor  to  which 
he  testified? 

A.     They  are  correct. 

Q.  And  the  charge  per  hour,  thirty  cents  an  hour, 
what  do  you  say  as  to  that? 

A.     That  was  the  charge  at  that  time. 

'O.  You  heard  Mr.  Mcintosh's  testimony  in  re- 
gard to  these  keel  blocks  and  bilge  blocks  which  had 
to  be  replaced  after  the  Elder  was  floated  from  the 
dock? 

A.     I  did. 

O.     What  are  the  facts  regarding  that? 

A.     The  facts  in  regard  to  the  blocks,  you  mean? 

Q.     Yes. 

A.     What  was  done  to  them? 

O.     Yes. 
A.     Well,  he  stated  that  the  blocks — 

O.     (Interrupting).    Never  mind  what  he  stated. 

A.  There  was  some  excessive  weight  on  the 
blocks;  and  therefore,  they  had  to  be  split  out,  and 
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therefore  damag-ed.  Twenty-two  of  them,  I  beUeve, 
was  the  nunilier  of  those  damaged  that  had  to  be 
spht  out  and  totally  destroyed. 

Q.  Would  that  have  been  required  but  for  the 
condition  in  which  tlie  holder  was  when  she  was  lift- 
ed on  the  dock  ? 

A.  It  would  not.  We  have  docked  her  three 
times  since  and  have  not  destroyed  any  blocking. 

(.).  This  was  on  account  of  the  damaged  condi- 
tion of  her  keel? 

A.     The  damaged  condition  of  the  vessel,  yes.  sir. 

'O.  You  may  state,  Mr.  Johnson,  whether  there 
was  any  delay  in  the  repairs  to  the  ship  vvdiile  she 
was  on  the  dock,  due  to  the  dock  itself. 

A.     None  at  all. 

O.  Was  any  complaint  ever  made  to  you.  or  in 
your  hearing,  by  Mr.  Peterson,  or  the  superintendent, 
or  the  contrr-ctoT,  in  reference  to  the  dock? 

A.     No.  sir,  no  complaint  at  all. 

Q.  It  is  charged  in  the  answer,  under  paragraph 
3  of  the  answer,  that  ihe  Port  of  Portland  carelessly 
and  negligently  suffered  and  permitted  the  sections 
of  the  dock  to  become  and  be  out  of  alignment,  and 
carelessly  and  negligently  suffered  same  to  rem  tin 
out  of  alignment  after  due  and  proper  notice  thereof, 
whereb)'  said  hulk  of  the  Elder  became  warped,  twist- 
ed and  hogged  and  greatl}'  damaged;  what  are  the 
facts  regarding  that? 

A.     It  is  not  so. 

O.  Did  the  Elder  herself  while  on  the  dock  re- 
ceive any  injury  or  damage  whatever? 
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A.     She  did  not. 

Cross-Examined. 

By  Mr.  SMITH: 

Q.  Mr.  Johnson,  you  were  down  at  this  dock  at 
the  time  the  Elder  was  docked,  were  you  not? 

A.     I  was. 

O.     What  position  did  you  occupy  there? 

A.     Foreman. 

O.     Under  whose  direction  did  you  act? 

A.     Robert  Mcintosh. 

O.     What  position  did  he  hold? 

A.     Superintendent. 

Q.  And  whatever  you  did,  you  did  by  his  direc- 
tion ;  is  that  right? 

A.     I  did. 

Q.  You  did  not  take  any  action  in  connection 
with  the  dock,  except  you  were  told  by  him? 

A.     None  whatever. 

O.  Now,  what  was  the  condition  of  that  dock 
as  to  the  different  sections  lieing"  in  line  when  the 
ship  was  put  on  ? 

A.  She  was  a  vessel  that  occupied  three  sections 
of  the  dock;  two  sections  was  practically  in  line.  The 
forward  section  known  as  number  one  at  the  dry 
dock,  was  probably  eight  or  ten  inches  out  of  line; 
that  is,  on  the  keel,  you  know, — the  line  of  the  keel. 

O.     And  did  you  try  to  get  that  in  line? 

A.     We  tried  a  time  or  two,  yes. 

O.  How  much  time  did  you  spend  trying  to  get 
that  in  line? 

A.     Well,  the  amount  of  time  shifting  ballast  and 
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pumping,  that  would  be  hard  to  say.  We  took  con- 
siderable ballast  out  of  the  front  end,  which  caused 
the  section  to  be  held  down  at  the  other  end  under 
the  bow  of  the  vessel,  moved  it  to  the  back  end  of  this 
section  which  should  have  weighted  it  down ;  took 
some  water  out  of  the  front  end  and  added  some  to 
the  back  end.  The  actual  time,  I  could  not  state  how 
much  was  consumed  in  this  operation. 

O.  Well,  ordinarily  how  do  you  expect  to  put 
your  dry  dock  in  line,  by  water  ballast? 

A.     Water  ballast,  yes. 

O.  And  to  do  that  your  compartments  must  be 
tight,  mustn't  they? 

A.     Yes. 

O.  Well,  were  the  compartments  tight  in  that  sec- 
tion 1  at  that  time? 

\h\  FLAxXDERS:  I  object  to  that  as  irrelevant 
and  immaterial. 

A.  Well,  practically  tight.  There  v/as  nothing 
there  that  the  pumps  could  not  overcome  easily. 

O.  They  were  not  tight,  though,  as  a  matter  of 
fact? 

A.  Well,  in  this  case  we  would  have  to  say  they 
were  tight,  because  the  pumps  would  overcome  any 
seepage  that  might  be.  They  were  tight  as  far  as 
any  inflation  was  concerned. 

O.  Did  you  keep  your  compartments  working  all 
the  time? 

A.     Not  necessarily ;  no,  w^e  did  not. 

O.  How  much  time  during  the  day  did  you  keep 
your  pumps  working? 
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A.  We  pumped  the  dock,  oh,  I  will  sny  six  times 
while  the  Elder  was  on. 

Q.  And  then  when  your  pumps  were  not  work- 
ing, the  water  would  leak  back  from  one  compart- 
ment into  the  other,  would  it,  and  put  the  dock  out  of 
line? 

A.  No;  each  time  we  would  work  the  pump  would 
be  to  try  to  straighten  it  up  more. 

O.     To  try  to  get  it  back  into  line  again  ? 
A.     No,  not  to  get  it  into  line  again,  but  to  straight- 
en the  vessel  more. 

0.     To  straighten  the  vessel  more? 
A.     Assist  in   putting  the  vessel  into  its  original 
shape.     The  vessel  was  practically  broke  in  two  aft- 
er she  was  put  on  the  dock,  wasn't  she?    After  the  ce- 
ment was  taken  out  that  kept  her  afloat? 

A.     The  vessel  would  be  considered  by  any  one 
broken  in  two. 
O.     Yes. 

A.  .\nd  the  forward  portion  of  the  vessel  had  a 
list  to  port,  while  the  after  portion  of  the  vessel  was 
erect.  To  assist  in  straightening  the  vessel  we  pump- 
ed the  dock. 

O.  You  didn't  pump  out  your  dock  to  straighten 
the  vessel,  did  you? 

A.     To  get  the  vessel  into  its  original  shape. 
Q.     Not  from  the  side?     You   pumped   out  your 
dock  to  get  it  up  into  line,  didn't  you,  with  the  other 
sections?     I  mean  lengthwise,  not  longitudinally. 

A.  We  pum])ed  the  dock  to  straighten  the  vessel 
and  also  to  bring  the  keel  in  alignment, — to  bring 
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the  vessel  at  once  into  alignment. 

Q.     As  far  as  her  keel  was  concerned? 

A.  If  she  had  been  docked  on  a  rigid  foundation 
she  would  have  broken  actually  higher  up  into  the 
vessel,  which  would  have  necessitated  more  repairs 
possibly. 

0.  Now,  to  make  the  forward  part  of  the  vessel 
and  the  after  part  of  the  vessel  come  in  line,  you  built 
some  cribs  on  each  side  of  the  front  part  of  the  ves- 
sel, but  that  was  on  section  Number  1,  didn't  you? 

A.     Yes,  some  cribs. 

O.  You  didn't  undertake  to  put  the  vessel  into 
line  in  that  way  with  your  dock,  did  you? 

A.     I  don't  understand  the  Cjuestion. 

O.  Well,  to  get  the  forward  part  of  the  vessel  in 
line  with  the  after  part  of  the  keel? 

Air.  FLANDERS:  I  object  to  all  of  this  cross- 
examination  on  the  ground  that  it  is  incompetent,  ir- 
relevant and  immaterial,  and  not  wathin  the  issues 
disclosed  by  the  pleadings. 

O.  Well,  you  say  the  forward  part  of  the  vessel 
hid  a  little  list  to  port:  to  take  that  list  out  you  did 
that  to  your  cribs,  didn't  you,  not  to  the  dock? 

A.  \Yq  merely  did  that  to  assist  the  repairs  of 
the  boat. 

O.  Now,  what  position  was  this  vessel  in  as  re- 
gards the  damaged  part  and  the  opening  between 
the  two  docks,  two  sections? 

A.  Well,  we  will  say  that  the  middle  or  dan^- 
aged  portion  of  the  vessel. — say  she  was  damaged  in 
an   arch   shape,   formed   like   that    (indicating),   the 
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middle  of  that  arch  came  about  over  the  opening, 
about  over  what  might  be  called  the  hinge  in  the 
dock. 

O.  Now,  about  how  much  play  do  these  separate 
sections  of  your  dock  have  up  and  down  ? 

A.     There  is  about  three  inches. 

Q.     There  is  about  three  inches? 

A.  The  timber  that  unites  the  sections  of  the 
dock  is  an  inch  and  a  half  free,  and  this  one  having 
an  inch  and  a  half  on  that  pontoon  and  this  one  an 
inch  and  a  half  on  that  would  make  a  variance  of 
three  inches  in  the  two  (witness  illustrating"). 

0.     Right  there? 

A.     At  that  point  (indicating.) 

Mr.  FLANDERS:     Is  that  longitudinally? 

A.     That  is  longitudinally. 

'O.  Now,  at  the  end  of  the  pontoon  eighty  feet 
away,  that  would  be  exaggerated  a  good  deal, 
wouldn't  it? 

A.  Well,  yes.  You  could  figure  that  out  by  tak- 
ing an  inch  and  a  half — 

Q.  (Interrupting).  Take  three  inches,  or  an  inch 
and  a  half  at  that  place,  and  off  eighty  feet  it  would 
go  down  considerable,  wouldn't  it? 

A.     It  would  make  considerable  difference. 

O.  Well,  now,  was  there  any  play,  or  did  it  move 
in  any  way?  What  did  you  call  that?  This  w.is 
longitudinally,  the  other  would  be  lateral. 

A.     Not  lateral,  no. 

0.     It.  had  no  movement  at  all? 

A.     No  play  that  way;  not  while  there  was  a  rig- 
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id  keel  base  the  length  of  three  pontoons;  all  three 
pontoons  moved  in  harmony. 

Q.     Well,  but  if  there  was  not  a  rigid  keel  base? 

A.  Well,  in  this  case  it  was,  for  each  pontoon  is 
under  se])arate  weight  and  under  its  own  weight 
there  is  lateral  motion,  but  where  there  is  a  rigid 
keel  base  there  is  not.  Any  swell  of  waves  that 
might  come  from  the  river  would  move  the  hull  in 
union. 

O.  But  there  was  not  anv  rigid  keel  base  in  this 
case,  was  there? 

A.  Well,  you  might  say  the  vessel  was  brokn  in 
two,  yet  there  was  upper  work  enough  to  hold  the 
wall  rigid. 

O.  Wasn't  there  about  forty  or  fotry-fivc  feet  that 
there  wasn't  any  keel  at  all? 

A.  Forty-five  feet  there  wasn't  any  keel,  but  the 
same  way  it  was  taken  forward  as  it  should  have 
been  taken  if  the  keel  had  lieen  there.  It  had  the 
weight  the  same,  and  the  rigid  influence  was  above; 
in  the  absence  of  it  being  in  the  keel  it  was  in  the  up- 
per work  of  the  vessel. 

'O.  WVll,  don't  you  know  that  this  vessel  was  in 
such  condition  that  that  upper  work  would  not  hold 
her  rigid? 

A.     As  far  as  lateral  movement? 

Q.     Yes. 

A.     It  would  hold  her  perfectly  rigid  laterally. 

O.  Well,  then,  there  was  a  movement  between 
pontoon  No.  1  and  Pontoon  No.  2,  until  you  got  ihe 
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keel  in,  wasn't   there, — she   would     move     up     and 
down? 

A.  It  could  possibly  move  up  and  down.  If  we 
could  get  more  ballast  forward,  why  that  would  as- 
sist in  bringing  the  bow  up  to  its  original  position. 

O.  I  see.  Was  there  any  wabbling  movement, 
movement  of  one  side  of  the  pontoon  nearer  the  oth- 
er side  of  the  pontoon,  between  the  pontoons?  That 
is,  would  one  side  of  the  pontoon  be  nearer,  say  one 
side  of  Pontoon  No.  1  be  any  nearer  than  the  other 
side  to  Pontoon  No.  2? 

A.  Well,  in  docking  there,  take  for  example  the 
port  side,  which  was  the  case,  it  carried  very  well  in 
alignment,  while  on  the  starboard  side  there  was  no 
way  to  block  the  pontoon  down,  because  the  absence 
of  the  hull  there,  it  being  crushed  up  by  the  rock  that 
she  laid  on,  there  was  no  way  to  block  that  lower 
corner,  we  will  say,  of  pontoon  No.  1,  down,  because 
the  hull  of  the  vessel  was  gone;  there  was  nothing 
to  block  it  on,  and  in  pumping  out  of  course  that  car- 
ried higher  than  the  other  side  did  in  relation  to  the 
other  two  pontoons? 

Mr.  FLANDERS:    What  is  that? 

A.  I  said  that  the  pontoon  was  practically  in  line 
on  the  port  side,  but  on  the  starboard  side,  the  ab- 
sence of  the  vessel's  hull  where  it  was  crushed  av/ay 
with  the  rock,  that  the  lower  end  of  No.  1  raised  up 
higher  than  it  would  otherwise.  That  was  the  ques- 
tion you  asked  me. 

Re-Direct  Examination. 

Bv  Mr.  FLANDERS: 
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O.  Now,  Mr.  Johnson,  you  say  that  the  forward 
section  of  the  dock  when  you  docked  the  vessel  first 
was  eight  to  ten  inclies  out  of  hne;  in  what  way  was 
it  out  of  hne? 

A.  The  bow  of  the  vessel  drooped  in  its  broken 
condition,  throwing  the  after  part  of  No.  1  right  over 
the  break  too  high  lo  be  in  line  with  the  keel  of  the 
other  two  sections,  and  the  forward  part  too  low^ 

O.  In  other  words,  the  forward  end  of  section 
No.  1  was  down  in  the  water  and  the  after  end  U])? 

A.  The  forward  end  was  too  low  and  the  after  end 
too  high. 

O.  And  was  that  caused  by  any  defect  in  the 
dock? 

A.  No  defect  in  the  dock;  a  defect  in  the  boat, 
as  I  look  at  the  matter.  The  boat  was  drooped 
down,  and  in  bringing  up  the  boat  if  it  had  been 
brought  all  at  once  it  would  have  possibly  l)roken  it 
more  than  it  was  broken. 

O.  In  other  words,  the  bow  of  the  boat  had  drop- 
ped some  eight  or  ten  inches,  is  that  right, — was 
about  eight  or  ten  inches  np  and  down  out  of  line;  is 
that  right? 

A.  The  bow  of  the  boat  was  too  low  to  line  up 
with  the  remaining  two  thirds  of  the  boat. 

O.     Now,  how  was  this  corrected? 

A.  Well,  we  took  all  the  ballast  that  we  could 
get  out  of  the  forward  end  of  the  pontoon.  That 
give  us  the  lifting  power  of  what  ballast  we  had  mov- 
ed, put  that  on  the  after  end  of  the  pontoon  give  us 
the  lowering  power  of  the  weight  of  that  ballast  and 
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righted  the  pontoon  to  the  extent  of  the  weight  of  this 
ballast,  bringing  the  number  1  pontoon  as  nearly  as 
we  could  in  line  with  1  and  2, — or  2  and  3. 

O.     And  did  you  succeed  in  this? 

A.     Practically  succeeded. 

■Q.     And  how  long  did  it  take  you  to  do  it? 

A.  Well,  I  could  not  say  as  to  just  how  many 
days  we  were  moving  ballast  out  of  this  hole  putting 
it  back  to  the  after  end  of  the  pontoon.  And  for  a 
while  each  day  we  would  take  what  water  we  could 
get  out;  and  in  changing  the  water  and  the  rock  I 
could  not  sa}^  as  to  how  many  days  we  v/ere  at  il. — 
several  days  anyhow. 

O.  And  do  you  remember  when  you  started  in 
on  this  ? 

A.     No,  I  do  not.    As  to  dates  I  don't  know. 

Q.  Well,  did  this  occur  at  the  time  that  the  ves- 
sel was  first  docked,  or  was  it  aftervv^ard,  after  they 
had  removed  the  cement  from  her? 

A.  It  was  after  they  had  moved  the  cement  and 
broken  and  condemned  parts  of  the  vessel  that  this 
took  place. 

O.  Were,  or  wore  not,  repairs  on  the  vessel  going 
on  while  you  were  adjusting  the  dock?' 

A.  They  v/ere  all  the  time  working  on  the  ves- 
sel. After  they  once  started  they  never  stopped 
work  on  the  vessel. 

'O.  Well,  were  they  delayed  at  all  in  tlieir  work  of 
repairs  by  the  time  it  took  you  to  get  this  forward 
section  of  the  dock  adjusted? 

A.     Well,  as  to  their  matters  I  could  not  sav.     We 
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were  working  with  that  and  whether  their  work  was 
up  to  us  or  whether  it  was  not,  to  be  positive  I  could 
not  say. 

(Witness  excused.) 

JOHN  P.  DOYLE  was  next  produced  as  a  witness 
on  behalf  of  Libellant,  and,  having  been  first  duly 
svvorn  to  testify  the  truth,  the  whole  truth,  and  noth- 
ing but  tlic  truth,  said  witness  tesified  as  follows: 

Direct  Examination. 
(By  Mr.  FLANDERS): 

O.     Mr.  Doyle,  your  occtipation  is  what? 

A.     Clerk  of  the  Port  of  Portland. 

Q.  How  long  have  you  been  clerk  of  the  Port  of 
Portland? 

A.     About  two  years  and  nine  months. 

Q.  Now,  give  the  exact  date  when  you  became 
its  clerk? 

A.     July  12th,  1906,  I  was  elected  clerk. 

O.  And  you  have  been  the  clerk  of  the  Commis- 
sion ever  since  that  time? 

A.     Continuously  since  then. 

Q.  Who  has  charge  of  the  books  of  account  of  the 
Commission  ? 

A.     I  have. 

0.  And  have  had,  continuously,  have  you,  since 
you  were  elected  clerk? 

A.     Yes,  sir. 

'Q.  You  may  state,  Mr.  Doyle,  whether  or  not  on 
or  about  the  21st  day  of  September,  1906,  a  bill  was 
rendered  by  the  Port  of  Portland  to  the  steamship 
George  W.  Elder  and  owners  for  the  dry-docking  and 
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use  of  the  drydock  furnished  the  Elder  during  that 
year? 

A.  Yes;  I  rendered  such  a  hill  on  instruction  from 
the  Board. 

O.     Is  this  a  copy  of  the  bill? 

A.  Yes,  that  is  a  copy  of  the  bill.  This  is  the  copy 
of  the  final  bill  rendered.  I  previously  rendered  a 
bill  for  $7,294.55,  which  was  paid  September  20, 
1906. 

Q.  That  was  for  the  dock  up  to  a  certain  date,  was 
it? 

A.  To  my  memory  it  was  to  the  first  of  Septem- 
ber. I  could  verify  that  from  the  records.  The  Board 
instructed  me  to  render  a  bill,  as  I  remember  it,  for 
the  services  up  to  the  first  of  September,  which  I  did, 
and  which  was  paid  September  29th.  I  can  look  in  my 
minutes  here  and  see  what  my  instructions  were. 
(Witness  here  refers  to  minutes  of  the  Commission, 
and  reads  from  same.)  "Clerk  was  instructed  to  ren- 
der a  bill  to  the  steamer  George  W.  Elder,  August 
1st,  1906,  and  monthly  bills  hereafter,  and  report  to 
the  Board  if  bills  are  paid  or  not  at  next  meeting." 
On  August  1st  I  rendered  a  bill  to  August  1st.  The 
bill  for  $7,294.55  was  for  the  use  of  the  drydock  up 
to  the  first  of  August,  1906,  and  that  amount  was 
paid  to  the  Port  of  Portland  on  September  20th, 
1906. 

O.  And  the  bill  which  I  now  hand  you  is  the  fin?l 
bill  which  was  rendered,  showing  this  credit^ 

A.  Yes,  the  amount  pnid  is  taken  off  of  the  total 
bill  for  docknge,  and  shoAA's  a  ]')alancc  of  .'^4  7P.-.00. 
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P'roctor  for  Libcllant  here  offered  said  hill  in  evi- 
dence, and  the  same  was  received  and  marked  LI- 
BELLAXT'S  EXHIBIT  A,  and  is  returned  herewith 
as  a  part  of  this  record. 

O.  You  may  state,  Mr.  Doyle,  whether  the 
charg-es  on  which  the  hill  so  rendered  is  based,  were 
the  charges  of  the  Port  of  Portland  for  the  use  of  its 
dr}-d()ck  ])rc\ailing"  from  the  time  that  the  Elder  was 
first  docked  until  she  was  floated. 

A.  Ves,  they  were  the  regular  charges,  being  the 
l)ul)lishcd  rates. 

O.  That  is  the  item  in  here  the  first  day,  "5-29,  27 
cents,"  amounting  to  $461.70,  is  what? 

A.  That  is  the  dockage  charge,  which  includes 
the  raising  of  the  vessel  and  the  occupancy  of  the 
dock  for  the  succeeding  twenty-four  hours. 

O.  And  these  items,  May  31st,  June  1st,  2nd,  4th 
and  5th,  at  ten  cents,  amounting  to  $171  for  each  day, 
— they  are  the  charges  for  what  ? 

A.  They  are  the  charges  for  each  of  the  succeed- 
ing lay  days.  That  is,  the  next  five  days  that  the 
vessel  was  on  the  dock  after  the  expiration  of  her 
first  tw-enty-four  hours,  not  including  Sundays  or 
holidays  when  no  work  was  done  on  the  vessel. 

O.  And  this  item,  $10,533.60,  88  days  from  June 
5th  to  September  18th,  at  seven  cents  per  day, — that 
is  for  what? 

A.  That  is  for  all  the  lay  days  the  vessel  occupied 
the  dock  after  the  first  six  days,  excluding  Sundays 
and  holidays  when  no  w'ork  was  performed  upon  the 
vessel,  upon  such  Sundays  and  holidays. 
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O.  Those  were  in  each  instance  the  pubHshed  tar- 
iff rates? 

A.  Those  were  the  pubhshed  rates  at  the  time  the 
Elder  was  docked  and  undocked. 

O.  You  deducted  from  her  days  when  on  the  dock 
what  days? 

A.  I  deducted  nineteen  days  for  Sundays  and 
hoHdays. 

Q.  That  is,  holidays,  you  mean,  like  the  For.rlh  of 
July  and  Labor  day? 

A.     Yes,  such  days  as  are  le.j^al  holidays. 

O.  These  charg-es  for  460  hours  extra  labor  at 
thiry  cents,  amounting  to  $138,  are  for  what? 

A.  That  was  for  extra  labor  in  setting  the  keel 
blocks  and  preparing  it  for  bilge  blocks,  and  so  forth, 
as  I  understand  it,  to  support  the  vessel's  shape  on 
account  of  her  wrecked  condition. 

O.  That  is  the  time  as  given  you  by  Mr.  Mcin- 
tosh? 

A.     Yes. 

0.  And  the  damage  to  keel  blocks  and  wedges, 
amounting  in  the  first  item  to  $88  and  the  second  item 
to  $6.25  are  the  items  given  you  by  Mr.  Mcintosh? 

A.     Yes,  sir. 

0.     And  charged  according  to  him? 

A.     Yes,  according  to  his  report. 

O.  Now,  how  much  money  has  been  paid  the  Port 
of  Portland  on  this  bill? 

A.     $7,294.55. 

O.     And  there  is  due  on  it  how  much? 

A.     $4,788.00. 
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O.  ^'on  may  state  whether  or  not,  Mr.  Doyle,  be- 
tween the  1st  of  September  and  the  date  the  final 
bill  was  rendered,  you  rendered  any  other  bills? 

A.     No,  I  did  not. 

O.  After  the  bill  of  September  21st  was  rendered 
what  was  done  by  the  owners  of  the  Elder  in  refer- 
ence to  the  bill? 

A.  Well,  their  attorney  presented  a  petition  to  the 
Hoard  asking-  that  allowances  be  made  in  the  charges 
against  the  vessel  for  dockage. 

O.     Have  yon  that  petition? 

A.     Yes,  I  have  the  petition. 

Mr.  FLANDERS:  T  offer  that  in  evidence  and 
ask  leave  to  substitute  a  copy,  as  that  is  a  part  of  the 
records  of  the  Commission. 

Whereupon  said  paper  was  received  in  evidence  on 
behalf  of  Eibeilant.  nnd  the  substituted  copy  tliereof 
is  marked  LIBELLANT'S  EXHIBIT  B  and  is  re- 
turned herewith  as  a  part  of  this  record. 

(}.  What  did  the  Commission  do  in  reference  to 
the  petition? 

A.     I  could  only  answer  that  from  the  record. 

'O.  You  were  clerk  of  the  Board  at  that  time,  were 
you  ? 

A.     I  was. 

O.     Well,  what  do  the  records  state? 

A.  The  action  of  the  Board  was  an  order  that  the 
petition  for  reduction  in  the  charges  against  the 
steamer  George  W.  Elder  be  not  granted,  and  the 
clerk  v\'as  instructed  to  write  the  petitioners,  giving 
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the  reasons  of  the  Board  for  not  granting  their  jDe- 
tition. 

O.     That  action  was  taken  by  the  Board? 

A.     This  action  was  taken  October  22nd,  1906. 

0.     Did  you  write  to  the  petitioners? 

A.     Yes. 

0.  Did  you  demand  payment  of  the  bakmce  of  the 
bill? 

A.     1  don't  remember  the  wording  of  that  letter. 

O.     Has  the  balance  of  the  bill  ever  been  paid? 

A.     No,  sir. 

O.  Against  whom  upon  the  books  of  the  commis- 
sion was  this  bill  charged? 

A.     The  steamship  George  W.  Elder  and  owners. 

O.  To  whom  did  the  Port  of  Portland  look  for  the 
payment  of  its  drydock  charges  on  the  George  W. 
Eldei-? 

A.  To  the  vessel  itself  and  the  owners  of  the  ves- 
sel. 

Q.  Upon  whose  faith  and  credit  was  this  dry- 
docking  given  ? 

A.  On  the  faith  and  credit  of  the  steamer  George 
W.  Elder. 

0.  During  the  time  the  George  W.  Elder  was  on 
the  drydock,  you  may  state  whether  or  not  the  Port 
of  Portland  lost  other  business,  owing  to  the  fact 
that  the  dock,  or  a  portion  of  it,  was  occupied  by  the 
George  W.  Elder. 

A.  Yes,  other  business  was  lost.  And  we  had  one 
very  strong  complaint  from  the  ship's  agent  because 
a  large  steamer  could  not  be  accommodated  on  the 
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dock,  tlie  British  Steamer  Beckingham. 

(J.  You  may  state  whether  or  not,  Mr.  Uoyle,  the 
larift,  or  charges  upon  which  the  bill  against  the 
George  W.  Elder  was  based,  was  a  public  and  pub- 
lished tariff? 

A.     It  was. 

().     How  w^ere  these  charges  published? 

A.  They  were  published  by  distributing  i)rinted 
copies  among  the  people  interested  in  shipping,  sup- 
plying shipmasters  using  the  dock  with  booklets  con- 
taining the  rules  and  rates,  and  many  copies  were 
mailed  to  ship  owners  and  the  rates  were  also  placed 
in  ihe  offices  of  shipping  firms  by  way  of  posters 
which  were  generally  tacked  on  the  wall  or  other 
conspicuous  places  in  these  offices;  they  were  also 
posted  in  a  conspicuous  place  at  the  drydock. 

0.  That  is.  during  the  time  the  Elder  was  on 
there? 

A.     Yes. 

\).  You  say  you  rendered  a  bill  for  the  drydock- 
ing  of  the  vessel  up  to  August  1st,  1906,  in  compli- 
;inco  with  the  directions  of  the  Commission? 

A.     Yes,  sir. 

To  whom  was  that  bill  rendered  and  present- 
ed? 

...  The  bill  was  rendered  to  the  steamship 
George  \V.  Elder  and  owners,  and  I  don't  remember 
to  \vhom  the  bill  was  handed,  or  to  wdiom  it  was 
made. 

<^^.  Was  any  objection  raised  by  the  owners  of  tlie 
Elder  to  the  amount  of  that  bill? 
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A.  Well,  I  believe  their  attorney  appeared  before 
the  Board  after  that  bill  was  rendered  and  gave  no- 
tice that  they  objected  to  the  amount  of  the  charge. 
He  also  agreed  to  pay  the  amount  of  that  bill,  provid- 
ed such  payment  would  not  be  considered  :in  admis- 
sion by  them  of  the  correctness  of  the  charge. 

CROSS-EXAMINATION  was  waived  by  Proctor 
for  Claimant. 

(Witness  excused.) 

E.  C.  GILTNER  was  next  produced  as  a  witness 
on  behalf  of  Libellant,  and,  having  been  first  duly 
sworn  to  testify  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth,  said  witness  testified  as  follows: 

Direct  Examination. 
(By  Mr.  FLANDERS): 

(,).  Mr.  Giltner,  your  residence  and  occupation  is 
what? 

A.  Secretary'  of  the  Chamber  of  Commerce;  res- 
idence 771  Everett  Street,  Portland,  Oregon. 

0.  You  have  been  Secretary  of  the  Chamlier  of 
Commerce  for  how  long? 

A.     This  is  my  fifth  year. 

g.  Were  you  Secretary  of  the  Chamber  of  Com- 
merce during  the  entire  year  of  1906? 

A.     Yes. 

O.  You  may  state  whether  or  not  during  the 
year  1906  and  prior  to  the  27th  day  of  May  of  that 
year,  the  Portland  Chamber  of  Commerce  issued  a 
shipping  circular  showing  charges  against  shipping? 

A.  We  issued  one  in  November,  1905 ;  that  is,  we 
issued  a  circular  showing  the  Port  of  Portland  dry- 
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dockage  in  November,  1905,  a  large  amount  of  them 
for  general  circulation,  so  we  did  not  issue  again  in 
1906,  because  we  had  plenty. 

O.     Have  you  a  copy  of  what  you  issued  that  year? 

.\.  I  have  it  here  in  the  Cham])er  of  Conmicrce 
bulletin  for  November,  1905. 

Mr.  FLANDERS:  I  offer  this,  asking  leave  to 
witlidraw  the  book  and  have  the  matter  copied  in  ihe 
record. 

Whereupon  said  matter  was  received  without  ol^- 
jection  and  set  out  in  this  transcript  in  full,  as  fol- 
lows: 

'O.  And  from  whom  was  the  information  regard- 
ing charges  of  the  Port  of  Portland  for  the  use  of  its 
drydock,  secured? 

A.     From  the  clerk  of  the  Port  of  Portland. 

O.  And  this  circular  was  distributed  by  the  Chani- 
l)er  of  Commerce  during  the  year  1906,  in  what  man- 
ner? 

.v.  They  were  sent  generally  to  ship  owners  in 
Europe,  and  given  to  everybody  that  we  thought 
were  interested  in  town,  and  then  announcement 
made  in  the  daily  papers  that  they  were  here  for 
those  who  cared  for  them. 

O.     You  kept  a  supply  on  hand? 

A.     Yes.  a  short  supply. 

(j.     Which  anyone  interested  could  secure? 

A.     Yes. 

CROSS-EXAMTXATION  was  waived  by  Proctor 
for  Claimant. 

(Witness  excused.) 
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CHARGES  OF  SHIPS  LOADING  IN  PORT- 
LAND. 

Portland  Chamber  of  Commerce  Issues  Bulletin  : 

The  Portland  Chamber  of  Commerce  begs  to  point 
out  to  shipowners  the  customary  charges  which  ships 
loading  here  may  expect  to  incur. 

BAR  PILOTAGE.  This  charge  is  compulsory, 
and  masters  are  strongly  recommended  not  to  at- 
tempt to  enter  the  river  without  pilots,  except  in 
cases  of  grave  emergency.  The  pilot  schooner  cruis- 
es in  the  neighborhood  of  the  lightship,  and  pilots  are 
also  put  aboard  from  tow  boats  when  Acssels  are  re- 
ported from  North  Head.  Rates  inward  are  $5.00 
per  foot  draft  and  2c  per'  ton  net  register,  and  the 
same  outward. 

Rn'ER  PILOTAGE  is  not  compulsory,  the  law 
having  been  repealed  some  years  ago,  the  O.  R.  &  N. 
Co.,  a  perfectly  responsible  corporation,  undertaking 
tf)  man  their  tow  boats  with  ca])able  pilots  in  order 
thus  to  abate  this  unnecessary  expense  to  vessels. 
The  towing  is  done  by  stern-wheelers  of  high  power, 
which  are  lashed  firmly  to  the  quarter  of  the  ship, 
from  which  it  will  be  seen  that  there  is  absolutely 
no  need  of  any  aditional  pilot.  Your  special  attention 
is  called  to  these  facts,  as  masters  are  approached  by 
river  pilots  who  make  their  headf[uarters  at  Astoria, 
always  solicited  and  often  induced  to  employ  their 
services.  These  remarks  apply  only  to  sailing  ves- 
sels, steamers  requiring  pilots  in  all  cases,  their 
charges  being  $2.00  per  foot  of  draft  and  2c  per  ton 
net  register,  up  or  down  the  river,  and  $7.50  for  each 
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move  in  the  harbor. 

Towage,  stevedoring-  and  drydock  tariffs  are  ap- 
pended hereto. 

LIXIXCJ  FOR  WHEAT  CARGOES.  This 
should  be  done  by  contract  and  should  not  exceed 
$40.00  to  $60.00  per  ship,  according  to  size,  in  addi- 
tion to  the  cost  of  lumber,  which  will  average  $10.00 
per  M. 

SEAMEN.  Under  the  present  state  law,  boarding 
masters  are  permitted  to  charge  $30.00  for  each  man 
shipped.  This  charge  is  payable  by  the  ship  and 
does  not  include  an  allotment  of  one  month's  wages 
which  is  usual!}'  collected  from  the  seamen.  Wages 
average  L5  for  A.  B.  seamen  and  L4  for  ordinary 
seamen  .  Firemen  and  trimmers,  L6  per  month. 
This  Chamber  is  now  working  for  a  reduction  of 
])on;  cliarges.  and  would  be  glad  of  any  suggestions 
from  owners,  also  to  have  them  instruct  their  captains 
to  call  on  the  Chamber  of  Commerce  for  information 
and  assistance  in  all  emergencies. 
COLUMBIA  RIVER  TOWAGE  TARIFF  FROM 

THE  PACIFIC  OCEAN  TO  PORTLAND 
AND  RETURN. 

N'essels  500  to  700  tons  net  register  $500 

Vessels  over  700  to  1000  tons  net  register 550 

Vessels  over  1000  to  1200  tons  net  register 600 

\'essels  over  1200  to  1500  tons  net  register 650 

X'essels  over  1500  to  1800  tons  net  register 700 

Vessels  over  1800  to  2000  tons  net  register 750 

\^essels  OA^er  2000  to  2500  tons  net  register 800 

A\sscls  over  2500  to  3000  tons  net  register 850 
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Tug's  hawser,  when  used,  $15  each  way. 
Vessels  towed  from  the  sea  to  Astoria  and  return 
only,  will  be  charged  70  per  cent  of  the  rate  charged 
to  Portland  and  return. 

Vessels  in  ballast  towed  from  the  sea  and  Astoria 
and  return,  when  entering  the  river  as  a  port  of  call 
and  departing  without  cargo,  will  be  charged  25  per 
cent  of  the  rate  to  Portland  and  return. 
DISCHARGING. 

Ballast,  2240  lbs .U$0.32i4 

Cement,  2240  lbs 30 

Coal,  2240  lbs , 35 

General  merchandise   (weight     or     measure- 
ment)  35 

Pig  iron,  2240  lbs  .._ 35 

Bricks  and  piling,  2240  lbs 60 

Coke  on  dock,  2240  lbs 60 

Coke  at  bunkers,  2240  lbs 70 

Railroad  iron,  2240  lbs 50 

Street  car  railroad  iron  2240  lbs 55 

Window  and  plate  glass,  2240  lbs 60 

Block  marble,  over  2  tons,  2240  lbs 70 

T^Iarble  (slab),  over  2  tons,  2240  lbs 60 

Structural  beams,  2240  lbs 75 

Sulphur,  2240  lbs 35 

Clay  in  bulk.  2240  lbs 40 

LOADING. 

Wheat  or  flour,  2240  lbs $0.30 

One-quarter  sacks  flour,  2000  lbs 35 

Barley,  2000  lbs 30 

Salmon,  2240  lbs 45 
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T^umbcr  and  linil)ei'  at  Portland  and  Astoria  from 
$1.00  to  $1.10  per  thousand  feet,  according'  to  speci- 
fications and  conditions. 

Lumber,  timber  and  piles  at  other  than  Portland 
or  Astoria,  extra  charge. 

Piles  at  Portland  and  Astoria,  $1.10  per  thousand 
feet. 

PORT  OF  PORTLAND  DRYDOCK. 
Dimensions  of  Dock. 

Length 468  feet 

Width  between  wings 82  feet 

Depth  of  water  over  keel  blocks 25  feet 

Lifting   capacity,   tons   dead    weight    10,000 

Will  handle  vessels  500  feet  long. 

RATES  OF  DOCKAGE,  STEAM  VESSELS  ON  GROSS  TON- 
NAGE. 

First    Day.  Lay  Days.       Minimum  $30.00. 

From  100  to  3000  tons 25c  per  ton.  10c  up  to  5  days,    After  5  days  7c 

From  3000  to  4000  tuns....22c  per  ton,  10c  up  to  5  days.    After  5  days  7c 

Over  4000  tons  18c  per  ton,  10c  up  to  5  days,    After  5  days  7c 

SAILING   VESSELS   ON    NET    REGISTER   TONNAGE. 

First    Day.  Lay  Days.       Minimum  $30.00. 

From  120  to  600  tons. ...22c  per  ton,  10c  up  to  5  days.  After  5  days  7c 
From  600  to  750  tons. ...20c  per  ton,  10c  up  to  5  days,  After  5  days  7c 
Over  750  tons  18c  per  ton,  10c  up  to  5  days,    After  5  days  7c 

Scows  of  140  feet  deck  measurement  and  under, 
$30.00  for  the  first  day,  and  $10.00  per  day  for  each 
succeeding  day. 

Steam  vessels  of  less  than  1.00  tons,  the  minimum 
charge  of  $30.00  for  the  first  day,  and  $10.00  per  day 
for  each  succeeding  day. 

Cargo  charged  for  at  the  same  rate  as  tonnage. 
No  charofe  for  ballast. 
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Wrecked  vessels  subject  to  aditional  charges. 

Twenty-four  hours  constitutes  a  day.  Time  to  be- 
gin when  dock  is  out  of  water. 

JOHN  DRISCOLL  was  next  produced  as  a  wit- 
ness on  behalf  of  Libellant,  and,  having  been  first 
duly  sworn  to  testify  the  truth,  the  whole  truth,  and 
nothing  but  tlie  truth,  said  witness  tesified  as  fol- 
lows: 

Direct  Examination. 
(By  Mr.  FLANDERS): 

O.  Mr.  Driscoll,  what  position  do  you  occupy, 
if  any,  with  the  Port  of  Portland? 

A.     Secretary  of  the  Board. 

Q.     How  long  have  you  been  its  Secretary? 

A.  I  think  four  or  five  years ;  now  probably  over 
five  years. 

O.     Continuously,  or  not? 

A.     Continuously. 

'O.     Are  you  a  member  of  ihc  Commission  itself? 

A.     Yes  sir. 

O.  How  long  have  you  been  a  member  of  the 
Commission  ? 

A.     I  think  since  1903. 

O.  Were  you  a  member  of  the  Commission,  or 
Secretary  of  the  Commission,  dm-ing  the  lime  that 
the  George  W.  Elder  was  on  the  dry  dock  in 
1906? 

A.     Yes,  sir,  I  was. 

Q.  Did  you  ever  have  any  conversation  with  Mr. 
Peterson  in  regard  to  putting  the  Elder  upon  the  dr)- 
dock  ? 
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A.     None  whatever. 

O.     Or  with  anybody  on  behalf  of  the  vessel? 

A.     No. 

O.  To  whom  (lid  the  Port  of  Portland  look  for 
its  pa}-  for  ihc  dry  dockage  which  it  furnished  the 
Elder? 

Mr.  SMITH:  Objected  to  as  incompetent,  irre- 
levant and  immaterial,  and  a  conclusion  of  law. 

A.     To  the  ship. 

O.  Did  you  know  anything  whatever  as  to  the 
financial  condition  of  Mr.  Peterson? 

A.     No,  nothing  whatever. 

Cross-Examined. 
(By  iMr.  SMITH): 

O.  Mr.  Driscoll,  do  you  have  anything  to  do  with 
making  the  charges  on  these  ships  at  all? 

A.  Just  on  the  schedule  of  prices  that  is  got  up  by 
the  Board. 

O.     Do  you  make  the  charges? 

A.     The  Board  makes  the  charges. 

O.  I  know,  but  you  don't  personally  have  any- 
thing to  do  with  it  ? 

A.     Nothing  whatever,  no,  sir. 

O.  You  don't  have  anything  to  do  with  collecting 
the  bills? 

A.     The  clerk  does. 

O.     I  say,  you  don't  personally? 

A.     No. 

O.     You  are  not  the  clerk? 

A.     No. 

'O.     "^'ou  don't  keep  the  books  of  the  concern? 
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A.  No.  I  sign  the  minute  books  and  sign  the 
records  and  sign  the  vouchers  that  are  to  he  paid,  as 
Secretary  of  the  Board. 

Q.     Yes,  but  you  don't  keep  any  books? 

A.     None  whatever. 

Q.     And  don't  collect  any  bills? 

A.     No. 

O.  Don't  know  anything  about  what  is  going  on 
on  the  dock? 

A.     Oh,  yes. 

0.  Do  you  have  any  authorit}^  to  extend  an}-  cred- 
it of  any  kind  on  v/ork  performed  on  tlie  dock? 

A.     Myself  personally? 

Q.     Yes. 

A.     None  whatever. 

(Witness  excused.) 

DAN  J.  MAHER  was  next  produced  as  a  witness 
on  behalf  of  Libellant,  and,  having  been  first  duly 
sworn  to  tell  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth,  said  witness  testified  as  follows: 

Direct  Examination. 
(By  Mr.  FLANDERS): 

O.     Mr.  Maher.  where  is  your  residence? 

A.      13  East  Seventeenth,  this  city. 

'O.  What  occupation  were  you  engaged  in  in  the 
year  1906? 

A.  I  was  acting  in  the  capacity  of  Clerk  of  the 
Port  of  Portland. 

O.  What  time,  if  any,  in  1906,  did  you  resign 
from  the  Port  of  Portland? 
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A.      1   think  it  was  at     the     regular     meeting-     in 

(J.     Of  1906? 

A.     Yes. 

O.  'S'oii  were  what  in  conncetion  with  the  Port  of 
Portland  in  1906  prior  to  July? 

A.     Clerk. 

O.     Clerk  of  the  Board  ? 

A.     Clerk  of  the  Board. 

i\  The  same  ])osition  Mr.  Doyle  now  occu- 
pies ? 

A.     The  same  that  he  now  holds,  yes. 

O.     With  the  same  duties,  or  not? 

A.     The  same  duties  practically. 

'0.  Were  you  Clerk  of  the  Commission  at  the  time 
the  Elder  was  put  upon  the  dry  dock  in  May,  1906? 

A.     I  was. 

O.  You  may  state  whether,  or  not,  Mr.  Maher, 
prior  to  the  lifting  of  the  Elder  upon  the  dry  dock  in 
May,  1906,  the  Port  of  Portland  had  issued  a  tariff 
Containing  its  rates  for  the  dockage? 

A.     It  had. 

0.     On  the  dry  dock  ? 

A.     It  had  ;  yes,  sir. 

O.     And  about  what  time  was  that  tariff  issued? 

.V.  \\  ell,  I  am  assuming  that  that  is  about  tlie  cor- 
rect date. 

O.  That  is  the  book  that  the  Port  of  Portland  got 
out  (exhibiting  to  witness  the  book  formerl}^  produc- 
ed by  witness  Doyle,  the  contents  of  which  were 
copied  into  his  testimony)? 
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A.     Yes,  sir. 

O.     That  was  gotten  out  when  yoti  were  clerk? 

A.  I  will  tell  3^ou,  I  can  produce  a  book  to  which 
I  can  swear  that  was  in  force  at  that  time,  and  that 
is  probably  an  exact  copy  of  it.  That  I  believe  to  be 
a  companion  of  mine. 

O.     A  what  ? 

A.  I  have  got  a  copy  with  my  name  on  it  at  hoir^e 
in  ni}'  desk,  and  I  believe  that  to  be  one  of  the  same 
lot.  I  believe  there  was  about  a  dozen  of  them  got- 
ten out  with  a  leather  cover  and  handed  to  the  men, 
the  clerk,  superintendent  on  the  dock,  and  so  forth. 

'O.  And  this  shows  the  rates  from  and  after  Aug- 
ust 15th,  1905? 

A.     Yes,  sir. 

O.  Were  these  rates  changed  prior  to  the  time 
you  left  the  service  of  the  Commission? 

A.     They  were  not. 

O.  Now  in  addition  to  these  ten  or  twelve  books 
with  leather  covers,  which  you  refer  to,  you  may 
state  vv'hether  or  not  the  Port  of  Portland  issued  the 
same  book  bound  differently? 

A.  They  did,  in  cheaper  binding,  and  in  addition 
to  that  there  were  some  sheets. 

O.     How  were  those  distributed? 

A.  Oh,  they  were  handed  around  to  masters  of 
vessels,  they  were  distributed  around  through  the 
shipping  offices  of  the  city,  grain  concerns  and  the 
like. 

Q.  Did  contrrictors  for  the  rcjjairs  of  vessels  get 
them  ? 
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A.  If  the}-  wanted  them,  yes;  certainly.  The}- 
were  for  general  cHstrilnilion  to  anyone  that  wanted 
them. 

O.  Now  were  the  schedule  of  charges  and  rates, 
and  regulations,  posted  in  the  dry  dock? 

A.  The  schedule  of  charges  and  rates  were  post- 
ed at  the  dry  dock,  the  rules  and  regulations. 

O.  Did  you  ever  have  any  conversation  with  Mr. 
Peterson  ahout  putting  the  Elder  on  the  dry  dock 
and  about  the  charges? 

A.     Absolutely  none. 

O.  To  whom  did  the  Port  of  Portland  look  for  the 
payment  of  its  bill  for  dry  docking  the  George  W.  El- 
der, and  services  which  it  performed  in  connection 
therewith? 

Mr.  SMITH:  Objected  to  as  irrelevant,  incompet- 
ent and  immaterial,  and  a  conclusion. 

A.     To  the  vessel. 

O.  Did  you,  as  clerk  of  the  Board,  have  any 
knowledge  as  to  the  financial  responsibility  of  Mr. 
Peterson  ? 

Mr.  SMITH:     The  same  objection. 

A.     No,  sir. 

Cross-Examined. 
(By  Mr.  S^IITH): 

O.  You  didn't  pay  any  attention  to  the  dockinf;- 
of  the  Elder,  did  you? 

A.     No,  none  other  than — 

O.  (Interrupting).  You  didn't  know  when  she 
went  on  there,  did  you? 

A.     Oh,  yes. 
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0.     How  did  yon  know? 

A.     Well,  as  you  might  know  a  good  many  things. 

Mr.  FLANDERS:  I  gvess  he  was  down  there  the 
day  the  docked  her. 

WITNESS:  No,  I  wasn't  there  the  day  they 
docked  her,  but  I  was  there  the  next  day.  They 
couldn't  hardly  dock  her,  Mr.  Smith,  without  me 
knowing  it. 

O.  And  you  know  every  time  a  vessel  is  put  on 
the  dock? 

A.     Oh,  yes. 

O.  They  come  and  ask  you  before  they  put  it 
on  ? 

A.     Not  necessarily. 

0.  How  do  you  know,  then?  What  do  they  do 
that  brings  you  in  communication  with  the  dock  so 
as  to  know  about  it? 

A.  I  made  it  part  of  my  business  to  keep  in  touch 
with  what  was  going  on. 

O.  You  keep  your  office  up  here  in  the  City 
Hall? 

A.     Yes,  in  the  City  Hall. 

O.  And  every  day  you  go  down  to  the  dock,  do 
you? 

A.     No,  not  necessarily. 

O.  What  do  you  do, — telephone  dov.-n  to  Mcin- 
tosh ? 

A.  Whatever  there  is  to  be  done.  He  reports  to 
the  clerk,  who  submits  it  to  the  Board. 

O.     Oh,  I  see.     Then  before  a  vessel  is  put  on  the 
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dry  (look  ihc}-  h;ivc  .^ol  to  ^'cl  permission  of  the 
Ijoard,  have  they? 

A.  (iot  to  get  it?  No;  the  superintendent  of  the 
dock  is  the  Uoard's  ag;ent,  and  they  deal  with  the 
Superintendent.. 

O.  The  ship  owner  deals  with  the  superintendent; 
he  ^G^oes  to  the  su]ierintendent  and  asks  him  if  he  can 
put  his  ship  on  and  the  superintendent  says  he  may, 
and  that  is  the  end  of  it,  is  it  ? 

A.     Yes. 

(}.     And  the  Roard  know  nothing  about  it? 

A.  Well,  I  wont  say  that.  They  are  very  liable 
to  know  something  about  it,  some  of  them.  There  are 
seven  of  them. 

0.  That  is  all  right;  now  they  are  not  consulted 
as  to  whether  that  ship  shall  go  on  the  dock  or  not, 
are  they? 

A.     No,  not  necessarily. 

O.  Well  then,  all  that  is  done  is,  the  ship  owaier 
comes  along  and  says,  "I  want  to  put  my  ship  on  the 
dock,"  Mr.  Mcintosh  says,  "Yes,"  and  she  goes  on: 
isn't  that  right? 

A.     Yes. 

O.  And  it  might  be  tliat  the  members  of  the 
Board  would  not  know  anything  about  it? 

A.     That  might  be. 

O.  Yes ;  and  they  would  not  be  required  to  know, 
would  they? 

A.     No. 

O.     Mr.  Mcintosh  would  not  ask  of  them  whether 
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it  should  go  on,  or  not,  would  he? 

A.     No. 

O.  And  as  a  matter  of  fact,  Mr.  Mcintosh  controls 
the  whole  business  of  receiving  and  discharging  the 
ship  from  the  dock;  is  that  right? 

A.     Subject  to  the  rules  laid  down  by  his  superiors. 

O.  Yes,  but  he  does  not  ask  the  Board  anything 
about  it? 

A.     No. 

(Witness  excused.) 

The  case  in  chief  on  behalf  of  I.ibellant  was  here 
rested. 

THE  FOLLOWING  EVIDENCE  WAS  TPIERE- 

UPON  INTRODUCED  ON  BEHALF 

OF  CLAIMANT: 

CHARLES  P.  DOE  was  produced  as  a  witness  on 
behalf  of  Claimant,  and,  having  been  sworn  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  SMITH): 

'0.     What  business  are  you  in,  Mr.  Doe? 

A.     Steamship  business,  transportation. 

Q.     How  long  have  you  been  in  it? 

A.     Twenty  years. 

Q.     Where  have  you  been  in  Inisiness? 

A.  In  San  Francisco  with  headquarters,  but  doing 
business  all  over  the  Pacific  Coast. 

O.     Have  you  ever  had  any  business  in  Portland? 

A.     I  have. 

O.     For  what  lenoth  of  time? 
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A.  About  twelve  years  ago,  our  first  business 
here. 

O.  Vou  are  tbe  i)resent  owner  of  the  stcanishi]) 
Cieorge  W.  Elder,  are  you? 

A.     Yes,  sir. 

Q.  Were  you  in  Portland  about  the  time  that  this 
ship  was  put  on  the  dry  dock? 

A.     Yes,  sir. 

'O.  Had  you  seen  the  ship  before  she  was  put  on 
the  dry  dock? 

A.     Yes,  sir. 

Q.     Where  had  you  seen  it? 

A.     On  the  rocks  at  Goble. 

O.     What  was  her  condition  then  ? 

A.     Wrecked. 

0.     How  long  had  she  been  there,  do  you  know? 

Vix.  FLANDERS:  This  I  object  to  as  irrelevant 
and  immaterial. 

A.     I  first  saw  her  shortly  after  she  was  wrecked. 

O.     When  was  that? 

A.  In  January,  1905,  I  passed  there  on  one  of  our 
v'cssels  a  few  days  subsequent  to  the  wreck,  and  saw 
her  at  frequent  intervals  from  that  time  until  the 
time  that  she  was  raised. 

O.  Well,  do  you  know  anything  about  what  was 
done  by  the  owners  or  the  underwriters  concerning 
the  ship? 

.\.  The  underwriters  made  an  ineffectual  attempt 
to  raise  her  and  gave  it  up  as  being  impossible  to  be 
done. 

O.     Do  you  know  anything  about  that  abandon- 
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ment  by  the  underwriters,  and  sale  of  her? 

A.  The  underwriters  abandoned  her  and  sold  her 
at  auction. 

■Q.  Do  you  know  anything  about  the  condition  of 
the  ship  at  that  time  as  to  how  far  she  was  out  of 
water? 

A.  The  amount  of  the  vessel  that  was  out  of  wat- 
er varied  a  great  deal  with  the  height  of  the  water  in 
the  river.  When  the  water  was  high  the  vessel  was 
practically  submerged,  but  when  the  water  was  low 
of  course  there  was  quite  a  percentage  of  the  vessel 
above  the  water. 

O.  Were  you  present  when  she  was  raised,  or 
when  she  was  being  raised? 

A.     Yes,  sir. 

O.     And  who  did  this  work? 

A.  Under  contract  a  man  In-  the  name  of  Baker, 
from  Detroit,  Michigan. 

Q.     For  whom? 

A.     For  the  owners. 

O.     Who  were  the  owners? 

A.  At  that  time  it  was  Mr.  J.  H.  Peterson  and 
myself.  That  last  answer  I  would  qualify  by  saying 
that  our  interests  did  not  apply  until  the  vessel  was 
actually  raised.  We  bought  her  suliject  to  her  l)eing 
raised. 

O.     That  is,  your  interest? 

A.  Yes.  So  of  course  I  was  there  representing 
our  company  and  myself  at  the  time  that  she  was 
raised.  But  as  soon  as  she  was  raised  and  at  the 
dock,  why  then  we  became  owners  in  the  vessel. 
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0.     When  was  she  raised? 

A.  The  latter  part  of  May,  I  think  about  the  20lh 
or  21st,  she  was  raised  after  quite  a  number  of  prior 
attempts. 

'O.  The  undervVriters  had  made  an  atten^pt  to 
raise  her,  too,  had  they? 

A.  Prior  to  the  time  we  owned  her  at  all,  or 
boug-ht  into  her  at  all,  shortly  after  she  went  on  the 
rocks. 

O.  Do  you  know  whether  the  original  owners  of 
the  ship  had  made  any  attempt  to  raise  her,  or  not  ? 

A.  Not  to  myknowledge,  except  through  the  un- 
derwriters. 

O.  She  belonged  to  the  O.  R.  &  N.  Company, 
didn't  she? 

A.  Yes.  It  is  my  understanding  they  abandoned 
her  as  soon  as  they  found  she  was  badly  damaged  and 
turned  her  over  to  the  underwriters  who  themselves 
tried  to  raise  her. 

Q.  Now,  she  was  raised,  you  say,  about  the  21st; 
what  was  done  with  her  then? 

A.  She  was  beached  for  a  couple  of  days  just  op- 
posite the  rocks  at  Goble  to  make  some  further  re- 
pairs, and  then  moved  up  to  the  dry  dock  at  St. 
Johns. 

O.  That  was  the  21st  or  May,  1906,  instead  of 
1905,  wasn't  it? 

A.  Oh  yes,  1905  she  was  wrecked,  and  she  was 
raised  the  following  year. 

vO.  Now,  what  was  done  with  her  when  you  got 
her  up  to  the  dry  dock? 
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A.  She  lay  for  several  days  along-side  of  the  dry 
dock  wharf  and  was  then  hauled  into  the  dock  and 
floated. 

Q.     Were  you  present? 

A.     Nearly  all  of  the  time,  yes,  sir. 

0.  Xow,  what  was  the  condition  of  this  boat  when 
she  was  brought  there  as  to  having  a  hole  in  her,  or 
anything  of  that  kind? 

A.     She  had  a  very  large  hole. 

O.     Where? 

A.  About  eighty  feet,  between  eighty  and  ninety 
feet  abaft  of  the  stem. 

0.     How  long  a  ship  was  she? 

A.  Well,  that  record  will  show  the  exact  length. 
I  speak  from  memory:  About  two  hundred  and 
hfty  or  sixty  feet  long,  what  is  called  official  meas- 
urement. She  is  really  about  two  hundred  and  sixty 
feet  long  in  extreme  length,  figuring  on  the  deck. 

0.  Now,  was  this  hole  visible,  her  condition,  be- 
fore she  was  put  in  the  dry  dock?  Could  you  see  it 
or  would  you  know  the  condition  of  her  and  where 
this  hole  was  before  she  was  put  in  the  dry  dock? 

A.  The  hole  itself  could  not  be  seen,  but  the  effect 
of  the  hole,  through  the  shoving  up  of  the  super- 
structure was  apparent  to  the  eye. 

Q.     Wliat  was  the  condition  of  the  superstructure? 

A.  It  was  humped  up  immediately  over  the  place 
where  she  struck  the  rock;  the  bottom  of  the  shi])  had 
been  pushed  up  into  her  and  that  in  turn  ]mshed  up  all 
of  the  superstructure. 

O.     Now,  just  tell  how  the  rock  had  affected  the 
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ship,  how  it  had  gone  into  the  ship;  what  was  the 
shape  of  it? 

A.  Well,  the  rock  was  apparently  a  very  l.ni"f?'f'  (^nf' 
and  the  ship  had  settled  right  on  top  of  it.  The  rock 
was  probably  half  as  large  as  this  room,  and  the  ves- 
sel had  settled  right  on  to  this  rock,  and  the  top  of  the 
rock  had  simply  pushed  its  way  right  up  through  the 
bottom  of  the  ship,  carrying  up  the  keel,  frames  and 
plates,  stanchions  and  deck  beams,  and  everything  with 
it.  as  the  weight  of  the  ship  settled  down  on  the  rock, 
and  we  had  to  lift  this  vessel  off  of  the  rock  high 
enough  to  float  it  clear  of  it,  and  then  we  kept  it  in 
that  ])osition  until  she  went  on  the  dock. 

O.  Then  you  say  it  was  plainly  visible  where  the 
hole  was  before  she  went  on  the  dock? 

A.  You  could  see  by  the  eye  exactly  where  the  hole 
would  be  underneath,  by  the  way  in  which  the  super- 
structure had  been  pushed  upwards,  showing  that  the 
damage  was  directly  underneath  where  this  was. 

O.  Was  that  such  that  a  man  who  was  accustomed 
lo  handling  ships  and  managing  ships,  would  recognize 
that  immediately,  or  not? 

A.  Immediately;  anyone  to  look  at  it  could  tell  by 
the  eye  where  the  accident,  or  where  the  damage  had 
taken  place. 

O.  Xo\\-,  how  w^as  this  ship  put  on  the  dock,  as  to  lo- 
cation on  the  dock? 

A.  She  was  pulled  as  far  in  to  the  dock  as  possible, 
in  fact,  right  up  against  the  forward  part  of  the  dock. 

O.  And  where  did  this  hole,  this  damage  come  in 
leference  to  the  partitions  and  sections  of  the  dock? 
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A.  It  came  right  between  sections  numbers  1  and  2. 
The  opening-  in  the  hole  of  the  ship  was  right  over  the 
division  between  the  two  pontoons  of  the  dock. 

Q.  Did  the  owners  have  anything  to  say,  or  give  any 
direction  about  the  placing  of  this  ship  ? 

A.  No,  sir,  not  to  my  knowledge.  The  matter  was 
entrusted  to  the  dock  master. 

0.  And  what  is  the  custom  about  docking  ships? 
Do  the  owners  have  anything  to  say  about  the  location 
of  the  ship  on  the  dock  ? 

A.  I  never  heard  of  it  being  done.  It  is  possible 
that  an  owner  might  offer  suggestions,  but  it  is  not 
the  practice  or  custom  to  do  so.  The  vessel  was  turned 
over  to  the  docking  company,  who  assumed  the  re- 
sponsibility of  successful  operation. 

O.  Now,  were  you  present  there  after  the  vessel  was 
linally  on  the  dock,  or  finally  docked? 

A.  I  was  there  at  the  time  the  dock  was  pumped  out 
and  the  vessel  raised. 

O.  Now,  what  was  her  condition  as  to  whether  she 
was  in  line  or  not? 

A.     She  was  not  in  line. 

O.  How  was  she  after  the  cement  and  other  mater- 
ial that  was  put  in  her  was  taken  out;  was  she  staunch, 
as  far  as  moving  about. — the  separate  parts  of  her!^ 

A.  The  after  part  of  the  vessel  was  perfectly  rigid; 
the  ])art  that  was  forward  of  the  broken  part  was 
somewhat  flexible,  on  account  of  the  broken  part  had 
lost  its  rigidity  and  any  motion  of  the  dock  would  just 
slightly  move  the  boat  at  this  point  where  she  was  near- 
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ly  broken  in  two. 

y.     She  was  nearly  broken  in  two,  then,  was  she  ? 

A.  Very  nearly  broken  in  two,  yes.  Had  she  not 
been  a  remarkaljly  well  Ijuilt  ship,  she  would  have 
been  broken  in  Iwo  when  she  lay  on  the  rock  at  Goblc, 
but  she  held  together  all  right. 

O.     She  covered  two  pontoons,  or  three? 

A.     Three. 

O.  And  were  these  pontoons  rigid  and  stationary, 
or  did  they  move  about  ? 

A.  They  each  had  a  slight  motion  where  they  were 
attached  one  to  the  other;  they  were  not  absolvitely  rig- 
id. 

O.What  effect,  if  any,  did  the  movement  of  these 
]'ontoons  have  upon  the  repair  of  the  ship? 

Mr.  FLANDERS:  I  object  to  that  as  incompcntent, 
irreknant  and  immaterial. 

A.  When  the  concrete  had  been  taken  out  of  the 
vessel  which  was  used  in  raising  her,  and  all  of  the 
old  material  had  been  cut  away,  the  vessel  herself  was 
then  practically  in  two  parts.  There  were  only  some 
small  parts  of  the  upper  work  attaching  the  bow  to  the 
stern,  '.rhen  \^'hen  we  began  to  fit  the  new  material 
in,  to  take  up  the  place  of  the  old  which  we  had  taken  out, 
we  found  it  was  very  difficult  to  do  so  unless  the  vessel 
could  be  kept  rigid ;  and  prior  to  having  this  new  mater- 
ial, of  course  it  was  necessary  to  straighten  up  the  bow 
of  the  vessel  where  it  had  become  distorted.  As  I  said 
before,  it  was  somewhat  out  of  line,  and  before  any  new 
work  could  be  put  in,  all  of  the  old  had  to  be  brought  into 
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harmony,  and  it  was  very  difficult  to  do  that  on  the 
dock  as  it  was  then  handled,  or,  as  you  may  say,  con- 
trolled. It  is  impossible  to  fit  iron  bolts  and  iron  plates 
together  unless  it  comes  absolutely  where  it  belongs,  be- 
cause there  is  no  stretch  or  give  or  flexibility  to  the 
iron. 

O.     How  much  movement  up  and  down,  or  sidewise, 
did  these  two  sections  have? 

Mr.  FLANDERS:  The  same  objection. 
A.  Well,  the  movement  would  vary  largely  with  the 
conditions.  The  swell  of  a  passing  boat  would  probably 
(,nly  move  them  possibly  an  inch  or  more ;  but  the  great- 
est movement,  or  at  least  one  of  the  greatest  movements 
we  had  to  contend  with,  was  the  mo\'ement  of  the  dock  it- 
self through  the  iability  to  keep  it  properly  ballasted. 
The  dock  being  floating,  any  little  variation  of  the 
floatability  of  the  thing  would  have  a  tendency  to  cant 
it  a  little  either  to  one  side  or  the  other.  That  they 
were  trving  to  remedv  bv  the  adjustment  of  the  ballast 
on  the  dock,  but  it  was  rather  a  difficult  job,  or  appear- 
ed to  be  at  least  to  those  in  cliorge. 

O.  Now,  how  much  time,  if  any,  was  lost  on  ac- 
count of  this  arrangement  or  failure  to  bring  the  dock  in- 
to proper  position? 

Mr.  FLANDERS:    The  same  objection. 
A.     Well,  So  far  as  my  knowledge  goes  about  t\^'o 
weeks  was  occupied  in  an  effort  to  get  the  dock  into 
line.  It  was  put  in  line  several  times  during  the  tvro 
>veeks,  but  the  dock  people  could  not  seem  to  hold  it  . 
there.     It  would  Q-et  out  of  line  a.o'ain.  and  the  result 
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finally  was  that  we  never  did  get  it  in  line,  and  the  ves- 
sel is  slightly  distorted  now,  but  not  enough  to  mater- 
ially injure  the  ship  herself.  It  is  no  material  defect 
m  the  vessel,  but  she  is  not  absolutely  true. 

y.  Now,  you  say  you  think  you  lost  two  weeks"  time 
by  their  failure  to  keep  this  dock  in  line? 

A.  About  two  weeks"  time,  roughly  speaking;  prob- 
ably it  would  exceed  that  a  little  bit.  If  all  the  delays 
were  taken  into  consideration,  approximately  fourteen 
working  days,  1  should  think,  would  cover  the  actual  de- 
lay. 

O.  Now,  do  you  know  whether  this  dock  was  used 
for  other  vessels  during  the  time  that  the  Elder  was 
on  there? 

Mr.  FLANDERS:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial. 

A.  There  were  several  vessels  docked  on  the  other 
two  pontoons  during  the  time  that  we  were  there. 

O.  When  this  vessel  was  being  docked  was  anything 
said  about  why  she  was  put  up  so  far? 

Mr.  FLANDERS:     Said  by  whom? 

Mr.  SMITH:  By  Mcintosh,  or  anybody  in  charge 
of  the  dock? 

A.     Not  to  my  knowledge. 

O  Now.  have  you  examined  this  dock  and  been 
about  this  dock  lately? 

A.     Yes,  sir,  frequently. 

O.  And  have  you  noticed  the  working  of  the  dock, 
whether  or  not  it  stays  in  alignment,  or  not,  at  the 
])rescnt  time? 
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Mr.  FLANDERS:  I  object  to  that  as  irrelevant  and 
immaterial. 
A.     I  have. 

Q.     What  is  the  fact  about  it? 
A.     It  does  not  stay  in  line. 

Q.  How  much  variation  will  be  in  those  pontoons? 
Mr.  FLANDERS:  The  same  objection. 
A.  There  can't  be  a  very  material  variation  be- 
tween the  ends  of  the  different  pontoons.  The  locking 
device  is  adequate  for  the  purpose,  but  it  does  not  hold 
the  pontoons  in  line.  They  can  shift  in  almost  any  di- 
rection, to  a  certain  extent. 

Q.     The  same   condition   was   true,   was   it,   at   the 
time  the  Elder  was  put  on  there  ? 

Mr.  FLANDERS :    The  same  objection. 
A.     Exactly  the  same.     The  dock  was  not  intended 
to  be  rigid. 

O.  Now,  what  did  this  locking  device  consist  of? 
How  was  it  made? 

A.  A  very  large  timber  carried  between  two  what 
are  known  as  bits  at  each  end  of  the  wharf,  and  locked 
with  an  angle  iron  key,  or  really  an  eye  beam ;  it  is 
an  eve  beam  key.  There  is  a  play  of  from  one  to  three 
inches  between  the  timber  which  does  the  locking  and 
the  bits :  so  that  each  section  of  the  dock  has  a  certain 
amount  of  movement  or  flexibility,  as  you  would  call 
it. 

O.  What  kind  of  movement  is  it?  What  direction  is 
the  movement? 

A.     The  mo^'ement  is  both  ways,  both  up  and  down 
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jind  lateral.  It  can  move  either  way,  depending  entirely 
on  the  power  that  is  causing  it  to  move. 

O.  Would  the  condition  of  the  water  have  anything 
tt)  til)  with  it  on  the  outside? 

A.     You  mean  waves? 

O.     Yes. 

A.     Oh  yes;  certainly. 

O.  1'hc  rise  and  fall  of  tlie  tide  have  anything  to 
do  with  it? 

A.  With  the  rise  and  fall  of  the  tide  the  dock  would 
I/r()l)al:)lv  move  as  a  whole,  rigid,  but  with  a  wave,  the 
l)art  that  was  struck  by  the  wave  first  would  respond  to 
the  wave  movement  first,  and  as  the  waves  traveled 
the  length  of  the  clock  each  succeeding  pontoon  would 
make  the  corresponding  motion  caused  by  the  wave. 

Q.     Now,  did  many  steamboats  go  past  there? 

A.     Yes ;  the  river  traffic  is  c{uite  considerable. 

y.  And  vessels  and  steamboats  of  considerable 
size? 

A.     Yes  sir. 

O.  How  about  the  waves?  How  much  wave  do  they 
make  ? 

A.  Well,  it  depends  entirely  on  the  speed.  The  fast 
boats,  even  though  small,  make  much  larger  waves  than 
large  boats  moving  slowly.  Sternwheel  boats  make  a 
greater  wave  really  than  the  ocean  steamers  would,  on 
account  of  the  speed  they  travel. 

O.     How  high  a  wave  would  they  make  about  ? 

A.  Well,  I  dont  think  that  we  ever  measured  any 
of  the  waves,  but  T  should  judge  probably  a  foot  between 
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the  highest  and  lowest  part  of  the  wave,  that  is  between 
the  crest  and  hollow  of  the  wave;  that  is,  a  pretty  good 
size  wave;  which  would  create  a  considerable  commo- 
tion in  the  water.  The  fast  boats  always  affect  the 
dock. 

O.     How  is  that? 

A.  The  fast  boats  always  affected  the  dock.  The 
workmen  were  always  apprehensive  of  those  fast 
boats  as  they  went  by. 

Mr.  FLANDERS:  I  object  to  this  on  the  ground 
that  it  is  incompetent,  irrelevant  and  immaterial,  all  of 
this  testimony  relative  to  the  waves  and  the  effect  of  the 
waves  on  the  dock. 

O.  How  many  steamers  went  past  there  a  day,  do 
you  think? 

A.  Well,  that  v.'ould  be  purely  guess-work,  but  I 
would  say  thirty  or  forty  both  wdys  on  the  river,  traffic 
between  Portland  and  the  mouth  of  the  river,  or  up  the 
Columbia,  had  to  go  by  the  dock,  and  sometimes  it  was 
every  few  minutes  and  then  again  there  would  be  quite 
an  interval  without  any.  If  I  may  make  an  assertion, 
I  think  it  was  the  difficulty  in  trimming  the  docks  them- 
selves as  much  as  it  was  the  wave  motion  that  caused 
this  trouble.     We  suffered  from  both. 

O.     What  do  you  mean  by  trimming  docks? 

A.  Keeping  the  floating  power  of  the  wharf  or  the 
dock  evenly  distributed  between  the  different  parts  of 
the  dock. 

Q.     How  was  that  done? 

A.  The  dock  is  built  in  compartments  and  in  order 
to  ballast  the  dock,  or,  in  other  words,  to  keep  it  in  a 
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certain  position,  those  compartments  were  each  filled 
with  just  a  certain  amount  of  water,  or  they  carried  a 
certain  amount  of  rock  placed  on  the  top  to  trim  it.  As 
this  water  would  move  more  or  less  in  the  bottom  of 
ihe  wharf,  some  of  those  compartments  would  get  a  lit- 
tle too  much  into  it  and  the  compartment  would  have  a 
tendency  to  tip  that  way  (indicating)  or  the  other 
way,  as  the  case  might  be. 

O.     And  that  was  under  whose  control? 

A.     The  dock  master. 

O.     You  had  nothing  to  do  with  that? 

A.     No,  sir. 

O.  Now,  were  you  about  there  during  the  time  the 
vessel  was  being  repaired? 

A.     Yes,  sir,  practically  all  of  the  time. 

O.  How  about  the  dock  superintendent  Mcintosh; 
was  he  there  all  the  time  ? 

A.  No;  there  would  be  quite  long  intervals  that  we 
would  not  see  him. 

0.     Wouldn't  see    him  at  all? 

A.     Wouldn't  see  him  at  all. 

Q.  In  his  absence  who  would  have  charge  of  the 
dock? 

A.  The  dock  foreman ;  I  think  his  name  is  Ander- 
son. 

Mr.  FLANDERS:    Johnson? 

A.     Yes,  Johnson. 

O.  And  what  about  his  authority?  Did  vou  ever 
say  anything  to  him  about  having  authority  to  arrange 
the  dock? 
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A.  In  the  early  part  of  the  work  Mr.  Johnson  said 
that  he  did  not  have  the  authority  which  he  would  like 
to  have.  In  other  words,  he  thought  he  could  accom- 
plish what  we  wanted  if  he  had  his  own  way.  He  said 
that  he  was  not  altogether  the  boss.  Later  he  stated 
that  he  had  been  told  to  go  ahead  and  do  it  anyway  that 
suited  him  best,  and  after  that  we  made  much  better 
success. 

Q.  Now,  when  you  came  to  actually  put  in  the  re- 
pairs, the  plates,  and  put  in  the  keel  of  this  ship,  just  tell 
what  trouble  you  had  about  keeping  the  dock  in  line. 

Mr.  FLANDERS:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial. 

A.  Well,  you  will  understand  that  there  was  a  sec- 
lion  of  the  keel  of  the  ship  which  is  a  perfectly  straight 
bar  of  iron,  somewheres  in  the  neighborhood  of  forty 
teet  long,  which  had  to  be  cut  and  fit,  and  it  had  to  join 
on  the  after  part  of  the  vessel,  which  was  rigid,  and  also 
make  a  joint  on  the  forward  part,  which,  on  account  of 
the  moving  of  the  dock, — it  was  movable  slightly. — and 
we  had  to  make  a  perfect  joint  in  the  moving  end ;  it  was 
difficult  to  do;  that  was  a  very  difficult  thing  to  do,  be- 
cause the  dock  had  to  be  held  in  one  position  for  puite  a 
long  time  to  enable  that  bar  to  be  put  in  there  and  prop- 
erly fitted  and  rivited,  and  then  the  corresponding- 
frames  put  across,  and  that  is  where  our  principal  dif- 
ficultv  came,  in  getting  the  dock  to  remain  .n  one  posi- 
tion long  enough  to  do  that ;  and  then  after  it  was  done 
it  would  not  be  a  good  idea  for  the  dock  to  move  much, 
because  it  would  destroy  our  fastenings  and  also  de- 
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stroy  the  proper  alignment  of  the  ship. 

Q.  Now,  suppose  this  vessel  had  been  put  on  the 
dock  so  that  the  hole  or  opening  had  been  placed  on 
one  of  the  pontoons  and  not  over  the  opening  between 
the  i)ontoons,  what  effect  would  it  have  had  on  the 
repairs  of  the  ship? 

A.  Well,  it  would  have  been  infinitely  better,  so  far 
as  the  repair  is  concerned,  because  when  once  the  two 
parts  of  the  vessel  had  been  put  into  line  and  wedged  and 
shored  there,  they  could  not  have  moved.  Any  slight 
movements  of  the  parts  of  the  dock  away  from  the  break 
would  not  have  affected  the  point  at  the  break,  and  when 
ihc)-  were  put  in  j^roper  line  then  they  would  have  re- 
mained there.  The  broken  part  of  the  ship  acted  a  good 
deal  like  the  bending  part  of  a  hinge  when  it  was  be- 
tween the  two  wharves,  and  naturally  the  boat  had  to 
follow  any  motion  the  wharf  made,  whereas  if  the  brok- 
en ])art  had  been  put  in  the  center  portion,  it  would  have 
had  a  sound  footing  on  each  end  of  the  boat  instead  of 
the  iMoken  part,  which  would  have  held  it  steady. 

Mr.  FLANDERS :  I  move  to  strike  out  the  question 
nnd  answer  on  the  ground  that  it  is  incompetent,  irrele- 
\  ant  and  immaterial,  and  not  within  the  issues  made  by 
the  pleadings. 

O.  Xow,  will  you  describe  the  manner  of  holding 
this  vessel  on  the  dock  with  the  keel  blocks  and  the  bilge 
blocks  ? 

A.  \ on  refer  to  the  manner  in  which  this  vessel 
was  d  3cked  ? 

O.     Yes. 

A.     The  vessel  was  hauled  by  lines  in  position  oc- 
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cupying  the  center  of  the  wharf,  the  center  of  the  dock, 
so  that  when  the  dock  is  raised  she  would  be  exactly 
ni  the  middle  of  it,  and  at  this  point  is  arranged,  con- 
sisting of  keel  blocks  some  three  or  four  feet  apart  the 
whole  length  of  the  dock,  the  dock  is  pumped  out  until 
the  dock  itself  comes  up  and  is  touching  the  ship  the  full 
length  on  the  bottom ;  then  they  have  some  blocks  which 
are  called  bilge  blocks;  those  are  moved  by  the  use  of 
tackles  up  until  they  touch  the  sides  of  the  vessel  all 
along  from  one  end  to  the  other.  Those  are  to  keep  her 
from  tipping  either  to  one  side  or  the  other  as  the 
dock  raises.  When  these  are  adjusted,  or  at  least  have 
been  pulled  in  until  they  strike  the  sides  of  the  ship,  the 
remainder  of  the  dock  is  floated  and  the  vessel  comes 
up  square.  That  is  the  ordinary  method,  and,  infact, 
the  only  method. 

Q.  Now,  it  has  been  said  here  by  Mr.  Mcintosh 
when  a  vessel  is  put  on  the  dock  and  these  keel  blocks 
and  bilge  blocks  were  adjusted,  that  that  made  the  dock 
absolutely  rigid  and  solid;  what  is  the  fact  about 
that? 

A.  Well,  the  only  rigidity  to  this  dock  that  could  be 
caused  by  a  vessel  being  on  it  was  merely  the  weight  of 
the  vessel,  which  would  act  to  a  certain  degree  to  stiffen 
the  wharf  or  dock,  but  not  sufficiently  to  prevent  them 
from  moving,  however.  Of  course,  the  heavier  the 
weight  which  is  pressing  down  on  these  docks,  why  nat- 
urally the  more  difficult  it  is  for  the  dock  to  move,  yet 
it  does  not  i^revent  it  moving. 

O.  Have  you  examined  or  noticed  this  dock  with  a 
vessel  on  latelv? 
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A.     Yes. 

O.  Is  there  any  movement  of  the  dock  with  a  solid 
vessel  on  it? 

A.     Certainly;  there  always  is. 

O.  What  was  this  vessel  doing?  On  what  route 
Y\as  she  employed  at  the  time  she  v^as  wrecked ? 

A.     Between  Portland  and  San  Francisco. 

O.     As  a  passenger  steamer? 

A.     Freight  and  i)assenger  carrier. 

O.  Freight  and  passenger  carrier.  Now,  from  the 
time  of  her  being  wrecked  was  she  in  any  kind  of  busi- 
ness until  after  she  was  repaired  by  you  ? 

A.     After  her  wrecking? 

O.     Yes. 

A.     No,  sir;  she  was  a  total  wreck. 

O.  And  do  you  know  about  what  date,  if  at  all,  her 
papers  were  surrendered? 

A.  I  could  not  tell  you  the  exact  date;  the  Custom 
House  record  would  show;  but  it  should  be  as  soon  as 
possible  after  the  accident.  The  law  calls  for  a  report 
of  that  kind  from  the  master  and  owners,  and  it  is  usual- 
ly made  within  a  few  days,  or  as  soon  as  can  reasonably 
I.e  done  after  the  accident  or  the  wreck. 

O.  Was  she  in  any  kind  of  commercial  business  from 
I  he  time  of  this  accident  up  to  the  time  she  was  finally 
(nrolled  again  by  you,  or  listed? 

A.     No,  sir,  no  business  whatever. 

O.     Was  she  carrying  on  any  business  of  any  kind? 

A.     None  whatever. 

O.     And  when  did  she  go  back  into  business? 

A.     As  snon  as  she  was  enrolled. 
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Q.  About  when  was  that,  do  you  remember?  The 
21st  of  November,  1906,  this  says  (Proctor  referring 
to  Libellant's  Exhibit). 

A.  Well,  that  is  about  right.  I  was  going  to  say  the 
hitter  part  of  November.  I  was  trying  to  recah  the  day, 
or  the  date. 

Cross  Examined. 
(By  MrFLAND/ERS). 

Q.  You  are  the  present  owner  of  the  Elder,  are  you, 
Mr.  Doe? 

A.     Yes,  sir,  Mr.  Flanders. 

0.  Mr.  Peterson  bought  her  at  the  Underwriters" 
sale,  didn't  he? 

A.     I  believe  so.    We  bought  from  Mr.  Peterson. 

0.  Yes ;  and  prior  to  the  raising  of  the  Elder  you 
had  made  some  kind  of  an  arrangement  with  Mr.  Pet- 
erson whereby  you  would  secure  an  interest  in  the  ves- 
sel, provided  she  was  successfully  raised  and  put  on  the 
clock  ? 

A.     Yes,  sir. 

O.     That  is  right,  is  it? 

A.     Yes,  sir. 

0.  Prior  to  her  running  ashore  on  this  rock  at 
Goble  she  had  been  regularly  engaged  out  of  Portland 
in  the  P^assenger  trade,  that  is  in  the  freight  and  ])as- 
senger  trade,  between  Portland  and  SanFrancisco,  had 
she  not? 

A.     Yes,  sir. 

O.     Had  been  on  a  regular  run  ? 

A.     On  a  regular  run. 

O.     And  after  she  was  purchased  by  Mr.  Peterson 
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and  yourself  and  repaired,  she  went,  and  has  continued 
to  be,  on  a  regular  run,  has  she  not,  between  Portland 
and  California  points? 

A.  Ves,  sir.  Our  route  extends  as  far  South  as 
Los  Angeles.  We  didn't  put  her  on  exactly  the  same 
route  as  the  other  people  did ;  we  cover  a  little  more  ter- 
ritory. 

y.  i  know,  but  you  have  had  her  on  a  regular 
run  ? 

A.     Yes,  sir. 

O.     With  regular  scheduled  sailings? 

A.     Regular  scheduled  sailings. 

Q.  Were  you  in  Portland  during  all  of  the  time  the 
Elder  was  under  repairs  on  the  dry  dock? 

A.  Practically  all  of  the  time.  I  made  one  short 
trip  to  San  Francisco  during  the  time. 

O.  And  you  yourself  were  down  at  the  vessel  how 
often  ? 

A.  Every  day  during  the  time  that  I  was  in  Port- 
land. In  fact,  I  spent  practically  the  whole  day  there 
(luring  all  of  the  time  she  was  under  repairs,  with  the 
exception  of  the  interval  I  made  a  business  trip  to  San- 
Francisco. 

O.     \\  ere  }^ou  there  when  she  was  docked  ? 

A.     Yes,  sir. 

O.     And  there  when  she  was  floated  ? 

A.     Yes,  sir. 

O.  And  when  you  were  in  Portland  during  the  time 
of  her  repairs,  you  visited  her  every  day? 

A.     Every  day.     That  was  my  business  in  ^ortland 
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at  that  time;  it  was  to  look  out  for  these  repairs. 

Q.  You  say  Mr.  Mcintosh  wasn't  down  there  all  the 
time;  was  he  down  there  every  day? 

A.     No. 

Q.  At  any  one  time  how  long  was  he  away  from 
there  ? 

A.  Well,  that  would  be  very  hard  for  me  to  answer, 
^Ir.  Flanders.  It  is  possible  that  he  would  come  to  the 
dock  and  I  would  not  see  him,  but  at  the  same  time  my 
enquiry  among  the  men  there  regarding  him  was  that 
he  had  not  been  there  during  the  day,  and  as  I  didn't  see 
him  of  course  I  took  it  for  granted  that  he  had  not  been 
there. 

Q.  Well,  would  you  say  that  he  was  absent  from  the 
dock  at  any  time  more  than  one  day  ? 

A.     Oh,  yes,  I  should  say  there  were. 

Q.     More  than  two  days? 

A.  There  were  times  for  three  or  four  days  he 
would  not  show  up,  as  far  as  my  knowledge  would  go, 
iuid  I  was  there  among  the  men  and  attending  to  the 
business  of  repairs  all  day  long  from  early  in  the  morn- 
ing to  late  at  night. 

Q.     Mr.  Johnson  was  there  all  the  time,  wasn't  he? 

A.     I  think  every  day.  practically  every  dav. 

Q.  Before  the  Elder  was  put  up  on  the  dry  dock, 
you  knew  the  character  of  the  dock,  did  }'ou  not? 

A.     Yes,  sir. 

O.  And  it  is  a  floaling  sectional  dock  of  ihe  ordi- 
nary type,  is  it  not? 

A.  All  floating  sectional  docks  are  of  that  type. 
That  is  what  makes  it  a  floating  sectional  dock. 
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Q.  There  were  no  defects  or  imperfections  in  this 
particular  dock,  were  there? 

A.  No,  sir,  none  except  what  would  exist  in  that 
type.    They  are  all  alike. 

Q.  Now,  before  the  Elder  was  put  on  the  dock  you 
knew  the  dry  dock  rates,  did  you  not? 

A.  1  don't  think  I  did,  Mr.  Flanders.  I  don't  re- 
member of  ever  having  received  the  circular,  but  there 
was  one  in  existence  and  I  could  have  found  out  what 
they  were  if  1  had  wanted  to. 

O.  Yes ;  you  knew  that  the  Board  had  a  schedule 
of  their  rates  ? 

A.     Yes,  I  certainly  did. 

O.  You  say  you  think  that  the  repairs  to  the  vessel 
were  delayed  about  fourteen  days,  owing  to  the  inal)ilitv 
lo  keep  the  dock  in  line  ? 

A.  1  think  that  was  about  the  time  which  we  lost. 
We  considered  it  so  at  the  time,  and  I  have  had  no  reason 
to  change  my  mind  since. 

O.     When  did  that  delay  occur? 

A.  Let  me  see.  I  think  I  made  a  note  of  it.  (Wit- 
ness refers  to  memorandum  book).  Yes,  it  extended 
from  the  latter  part  of  June  until  about  the  middle  of 
July.  Ilie  fact  of  the  boat  being  out  of  line  in  the  early 
part  of  the  work  while  we  were  taking  out  the  cement 
didn't  cut  any  figure  at  all;  so  far  as  the  work  is  con- 
cerned she  could  just  as  well  have  remained  that  way  as 
the  other,  Imt  it  was  when  we  began  on  the  new  con- 
st ructio'n  it  was  necessary  to  put  the  ship  in  line,  and 
that  was  in  the  early  part  of  July,  and  included  a  few 
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days  the  latter  part  of  June. 

Q.  Now  you  let  your  contract  for  repairs  when,  Mr. 
Doe? 

A.  The  contract  was  made  by  Mr.  Peterson,  andji 
didn't  have  anything  to  do  with  the  signing  of  it,  so  I 
could  not  tell  you  exactly  when  it  was  let. 

Q.     It  was  made  in  his  name,  was  it? 

A.  Yes.  At  that  time  the  title,  such  title  as  there 
was,  to  the  wreck  was  in  his  name. 

O.     Now,  what  was  the  cause  of  this  delay? 

A.     On  the  dock? 

Q.     Yes. 

A.  The  inability  to  get  the  forward  section  of  the 
Elder  in  a  true  line  with  the  after  part. 

Q.  And  that  was  because  the  two  sections  of  the  ves- 
sel were  out  of  line? 

A.     Yes,  sir. 

O.  In  other  words,  the  dock  had  to  be  adjusted  to 
the  shape  of  the  ship,  to  a  certain  extent,  didn't  it, — to 
the  alignment  of  the  ship? 

A.  Yes.  If  I  had  two  books  of  the  same  size.  (Wit- 
ness took  two  books  and  illustrated).  This  would  rep- 
resent the  after  part  of  the  vessel,  the  larger  portion, 
and  the  smaller  portion  being  forvi-'ard;  and  this  would 
be  the  break,  and  this  break  was  directly  over  two  sec- 
tions of  the  dock.  This  forward  part  had  to  be  brought 
m  direct  line,  both  as  to  perpendicular  and  in  every  other 
\^•ay  with  the  after  part,  and  that  could  only  be  done 
by  trimming  or  ballasting  this  forward  part  of  the  dock 
with  the  ship.  But  we  had  it  there  and  would  have  kept 
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it  there  but  tliis  part  of  the  wharf  would  keep 
moving  a  Httle  bit ;  would  keep  twisting  around  a  little 
bit;  and,  of  course,  we  couldn't  get  anything  to  go  in 
JK^tween  there  (indicating);  the  difference  of  a  very 
small  fraction  of  an  inch  would  affect  the  work,  and  that 
was  the  difficulty. 

O.  This  is  a  difficulty  which  would  exist  in  a  float- 
ing dock  because  its  different  sections  had  a  certain 
amount  of  floatability  that  would  not  exist  in  a  grav- 
ing dock  where  the  ship,  or  where  the  dock  itself  was 
perfectly  rigid,  wouldn't  it? 

A.  The  graving  dock  is  much  superior.  This  par- 
ticular trouble,  however,  was  caused  by  the  fact  that  the 
opening  in  the  ship  and  the  opening  between  the  sec- 
lions  of  the  dock  coincided.  Had  they  been  shifted  a 
little  one  way  or  the  other,  the  trouble  would  have  been 
obviated  and  this  dock  would  have  been  then  practically 
as  good  as  any  other  kind  for  that  work. 

O.  You  think  that,  do  you?  Of  course,  you  are  not 
?  docking  man  yourself,  are  you?  You  have  never  oper- 
ated a  dry  dock? 

A.     No,  I  never  operated  a  dry  dock ;  no,  sir. 

O.  Do  you  criticise  Mr.  Mcintosh's  methods  as  to 
the  manner  in  which  he  docked  the  Elder  on  this  oc- 
casion ? 

A.  Well,  I  criticise  his  location  of  the  Elder  on  the 
dock.  The  actual  docking  part,  that  is  the  part  where- 
in he  floated  her,  T  don't  know  that  it  is  subject  to  very 
much  criticism.  I  think  it  could  probably  have  been 
better  done;  but  there  is  no  objection,  however,  to 
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that.  The  place  he  put  the  ship,  however,  was  about  as 
unfortunate  as  he  could  have  gotten  it. 

O.     Did  you  object  to  it  at  that  time? 

A.     No. 

Q.  You  could  tell  at  the  time,  couldn't  you,  that  the 
hole  in  the  Elder  would  come  right  over  the  two  sec- 
tions of  the  dock? 

A.     Oh,  yes ;  yes ;  that  was  apparant  all  the  time. 

0.  And  this  delay  occurred  between  the  latter  part  of 
June  and  the  middle  of  July. 

A.     Yes,  sir. 

Re-Direct  Examination. 
(By  Mr.  SMITH): 

O.  It  Mr.  Mcintosh  had  stayed  at  the  dock  and  at- 
tended to  his  business,  how  would  that  have  affected 
your  delay? 

A.  It  would  have  shortened  it  very  much,  because 
if  he  had  been  there  we  probably  would  have  had  a  bet- 
ter,— well,  we  would  have  got  better  action  on  the  part 
of  the  other  dock  men.  What  I  want  to  say  is  that  Mc- 
intosh being  absent  left  the  dock  employees  without  an 
executive  head,  and  they  did  not  seem  to  have  the  neces- 
sary au'thorit}-  lo  do  llrini,-;-;.  'tin. y  were  looking  for 
instructions  from  him,  and  as  long  as  they  didn't  get 
them  they  were  rather  at  sea.  As  I  explained  before, 
apparantly  Mr.  Mcintosh  gave  his  foreman  down  there 
iiuthority  to  go  ahead  and  do  what  was  necessary,  and 
then  Mr.  Johnson  made  much  better  progress  in  the 
1  rimming  of  the  dock. 

O.     What,  as  a  matter  of  fact,  can  vou  sav  about 
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Air.  Mcintosh's  ability  as  a  dock  master  or  superintend- 
ent ? 

A.  Well,  that  is  rather  a  hard  question  to  answer. 
Personally  1  hardly  consider  him  a  good  dock  man. 

Mr.  FLANDERS:  1  object  to  that  as  incompetent, 
n-relevant  and  immaterial. 

O.  Now,  what  would  have  been  the  effect  on  the 
repairs  of  this  ship  if  you  had  had  a  competent  man 
in  charge  of  the  dock? 

Mr.  FLANDERS:    The  same  objection. 

A.  A  competent  man  would  have  taken  hold  of  the 
(juestion  of  trimming  the  docks  the  moment  that  he 
saw  they  were  out  of  Hne,  and  to  my  knowledge  it 
.should  not  have  taken  more  than  two  or  three  days  to 
have  pr()])erly  adjusted  and  gotten  everything  in  shape, 
but  as  it  was  through  the  lack  of  authority  or  execu- 
tive head  at  the  dock,  the  work  kind  of  dilly-dallied 
along  and  it  just  took  that  much  longer  to  get  it  along, 
What  it  lacked  was  leadership,  apparently. 

O.  Now,  what  experience  have  you  had  with  docks 
and  docking  ships,  Mr.  Doe? 

A.  On  practically  all  of  the  docks  on  the  Pacific 
Coast,  and  f[uite  a  number  of  times  on  each  dock. 

O.  A\'ell.  al)out  how  many  times  have  you  docked 
ships  ? 

Air.  FLANDERS:  That  is,  on  floating  docks  or 
graving  docks  ? 

A.  We  have  used  both  kinds,  Mr.  Flanders.  I 
should  say  a  hundred  different  occasions,  probably, 
within  the  twentv  vears. 
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O.     And  \Yhere  have  you  used  these  docks? 
A.     In  San  Francisco,  Portland  and  Seattle,  where 
practically  all  of  the  docks  are  situated  that  we  have. 

Q.  Aren't  there  docks  at  Los  Angeles  and  San  Ped- 
ro? 

A.  There  are  none.  There  are  small  marine  rail- 
ways there,  but  we  have  never  utilized  them. 

0.  It  is  claimed  there  was  some  damage  done  to 
keel  blocks,  T  think,  or  bilge  blocks ;  was  there  anything 
about  this  vessel  that  would  damage  a  keel  block  any 
more  than  the  ordinary  vessel? 

A.  I  don't  see  how  she  could  damage  keel  blocks 
any  more  than  ordinary  vessels.  There  might  be  some 
little  damage  to  or  loss  of  v\'hat  are  termed  as  bilge 
blocks,  on  account  of  some  of  them  ha\inp-  to  be  re- 
moved at  the  broken  ])art  and  rebuilt  again  in  order 
to  better  fit  her  after  she  was  out  of  water.  There 
could  be  some  ^x--^-.L  damage  there;  but  the  keel  blocks. 
I  don't  know  of  any  particular  reason  wdiy  any 
should  be  damaged. 

O.  Do  you  know  whether  any  damage  to  either  the 
keel  blocks  or  bilge  blocks  in  this  case — (to  Mr.  Fland- 
ers) which  was  it  you  claimed,  keel  blocks  or  bilge 
blocks  ? 

Mr.  FLANDERS:  I  think  it  was  bilge  blocks. 
Here  is  what  Mr.  Mcintosh  says:  "It  came  about  from 
the  broken  keel  cutting  into  the  keel  block  and  the 
vessel  being  so  much  out  of  shape,  it  made  the  bilge 
blocks  so  that  they  had  to  be  split  out  and  destroyed 
and  new  ones  put  in  their  place." 
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WITXRSS:  Well,  that  is  practically  what  I  said. 
There  might  he  some  damage  to  the  bilge  blocks;  the 
keel  l)locks,  however,  should  have  been  intact  anyway, 
li  is  possible  in  docking  almost  any  ship  that  is  in  a  dam- 
aged condition,  thai  after  you  have  taken  her  out  of  the 
water  you  will  see  things  that  you  could  not  see  before 
she  came  out,  and  you  may  have  to  move  a  block  here 
and  there,  and  as  they  are  frequently  wedged  in  very 
light  on  account  of  the  weight  of  the  vessel  bearing- 
down  on  them  you  have  to  take  and  split  out  a  portion 
of  iheni.  It  is  usually  a  piece  of  pine  or  something  of 
that  kind,  practically  of  no  value,  and  the  block  is  again 
rebuilt  and  refitted  and  put  back  again.  Sometimes  if 
that  is  very  excessive  it  is  charged  against  the  ship. 
i  )rdinarily  the  dock  has  those  things  there,  and  it  is 
considered  a  part  of  the  wear  and  tear. 

O.  How  much  was  the  cost  of  the  repairs  of  this 
ship? 

A.     The  total  cost? 

O.     Yes. 

A.  You  refer  to  the  cquiimient.  cabin  accomoda- 
tions, and  everything  else? 

Q.     Yes. 

A.     A  trifle  over  a  hundred  thotisand  dollars. 

O.     Now,  what  was  the  cost  of  raising  the  ship? 

Mr.  FLAND,ERS:  That  includes  her  raising, 
doesn't  it, — hundred  thousand  dollars? 

A.  No;  that  includes  the  contract  for  the  hull  re- 
pairs, together  with  the  equipment,  oil  tanks,  and  every- 
thing that  were  put  inside  or  outside  of  the  contract 
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with  Mr.  Baker. 

Q.     What  was  the  cost  of  raising  her? 

A.  I  do  not  know.  That  was  a  contract  between 
Mr.  Peterson  and  Mr.  Walker,  which  was  a  part  of 
their  private  affairs,  and  we  didn't  participate  in  the 
raising  expense. 

Q.     You  don't  know  how  much  that  cost? 

A.     No,  sir. 

Q.  Now,  what  was  the  vakie  of  any  additional  re- 
])airs  or  equipment  put  on  this  ship,  different  from  what 
she  had  prior  to  her  being  wrecked  ? 

A.  Well,  we  made  some  considerable  changes  in  her 
cabin  equipment  to  better  accomodate  the  traffic.  In 
other  words,  we  modernized  her  passenger  accomoda- 
tions, and  we  also  equipped  the  vessel  with  an  oil  burn- 
ing appliance. 

Q.     Yes;  that  is  what  I  referred  to  particularly. 

A.  Oil  burning  appliances  and  the  tank.  The  total 
cost  of  the  oil  burning  apparatus  was  in  the  neighbor- 
hood of  fifteen  thousand  dollars,  and  that  is  included 
as  a  part  of  this  hundred,  of  which  I  have  previously 
spoken. 

Q.  Now,  what  would  the  vessel  be  worth  as  new 
as  she  was  before  she  went  on  the  rocks? 

Mr.  FLANDERS:  I  object  to  that  as  incompetent, 
n-relevant  and  immaterial. 

A.     You  mean  to  build  a  new  ship? 

O.  No;  T  mean  when  she  was  alive  before  she  went 
en  the  rocks  what  would  she  be  worth  as  she  was  in 
Itusiness  then? 
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A.  I  should  say  about  one  hundred  and  seventy-five 
thousand  dollars.  She  was  a  much  better  vessel  after 
we  had  made  our  repairs  than  she  was  prior  to  the  ac- 
cident, as  we  renewed  and  restored  a  great  many  of 
iier  parts  that  showed  evidences  of  former  wear.  In 
other  words,  when  we  finished  our  repair  and  installed 
the  oil  plant  and  put  in  this  new  beam,  which  was  oc- 
casioned by  the  accident,  the  vessel  was  then  in  betctr 
jihysical  condition  than  she  had  been  for  probably  fif- 
teen or  eighteen  years,  and  I  should  say  with  a  valuation 
(if  about  two  hundred  and  twenty-five  thousand  dol- 
lais.  That  of  course  includes  the  oil  burning  appara- 
tus and  all  the  other  modernizing-  which  we  did  to  her. 
it  was  our  opportunity,  and  of  course  we  made  the 
best  of  it. 

Re-Cross  Examined. 
(  My  Mr.  FLANDERS): 

O.  Mr.  Doe.  after  her  repairs  were  completed  she 
had  the  same  boiler,  did  she  not? 

A.  The  same  boiler,  ves,  sir.  We  didn't  change 
those,  except  to  repair  them.  I  presume  we  spent  about 
two  thousand  dollars  on  the  boilers,  in  making  some  bet- 
terments. 

O.     The  same  engine? 

A.  The  same  engine,  yes,  sir,  with  the  exeception 
of  some  of  the  working  parts  that  we  renewed  that  had 
been  worn  pretty  well  by  her  former  owners,  I  suppose 
to  the  extent  of  perhaps  twenty  per  cent. 

O.  The  ship  herself  was  not  dismembered  in  any  re- 
spect, was  she? 
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A.     No. 

Q.     She  had  the  same  model  afterwards? 

A.     The  same  model  exactly,  yes,  sir. 

Q.  All  that  you  did  was  to  repair  the  damaged  parts 
of  the  ship  and  overhaul  the  machinery ;  you  had  to  take 
it  apart,  of  course,  to  clean  it? 

A.     Yes. 

Q.  And  put  it  back,  and  renew  any  worn  or  dam- 
aged portions  and  remodel  the  cabin  accommodations 
of  the  vessel  and  put  in  this  oil  tank  and  supply  the 
lost  equipment;  that  about  covers  what  was  done  on 
her,  does  it  not? 

A.  Well,  we  did  a  little  more  than  that.  We  took  out 
her  entire  ceiling  on  the  inside.  Of  course,  you  unders- 
stand  all  vessels  are  ceiled  on  the  inside,  which  is  not 
exactly  called  for.  We  took  out  every  particle  of  wood 
that  was  in  the  old  George  W.  Elder  except  the  very 
upper  deck;  we  renewed  the  entire  thing. 
O.  That  was  because  she  had  been  in  the  water,  was 
it  not? 

A.  Partly  that  and  partly  because  the  old  vvoqd 
work  had  been  living  about  as  long  as  it  should  on  a 
ship  you  intended  to  take  passengers  on,  and  to  make 
a  thoroughly  good  job,  a  practically  new  job,  we  went 
to  the  root  of  everything  that  we  could  find  that  looked 
as  though  it  might  have  deteriorated,  and  the  vessel 
vvas  thoroughly  rebuilt,  as  }'ou  might  sav,  from  top  to 
bottom.  However,  it  is  the  same  old  lines,  the  same  old 
model  and  the  same  old  ship. 
O.     The  same  old  name,  even? 
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A.  We  used  the  same  name,  yes.  We  thought 
there  was  nothing-  wrong  with  it. 

(Witness  excused). 

Mr.  SMITH:  Now  I  want  to  introduce  this  copy  of 
your  log. 

Mr.  FLANDERS:     All  right. 

Whereupon  said  copy  of  log  was  received  as  an  ex- 
hibit on  behalf  of  Claimant,  marked  CLAIMANT'S 
EXHIBIT  2,  and  is  returned  herewith  as  a  part  of  this 
record. 

Mr.  SMITH :    And  I  want  to  introduce  also  this  copy 
of  _vour  workmen's  time,  from  May  to  September. 
Mr.  FLANDERS:     All  right. 

Whereupon  said  copy  was  received  as  an  exhibit  on 
behalf  of  Claimant,  marked  CLAIMANT'S  EXHIBIT 
3,  ;md  is  returned  herewith  as  a  part  of  this  record. 

Mr.  SMITH :  And  the  cancellation  of  the  enrollment 
or  registry  of  the  ship,  abandoned  by  the  Underwriters. 
It  appears  in  the  Custom  House,  I  suppose.  I  had  bet- 
ter make  a  copy  of  that. 

Mr.  FLANDERS:  You  had  better  have  a  copy  of 
that;  yes,  sir. 

Mr.  SMITH:     You  want  me  to  get  that? 
Mr.  FLANDERS :    Well.  I  don't  know  what  the  rec- 
(-rds  are  down  there. 

Mr.  SMITH :     Now,  do  you  want  me  to  get  a  certi- 
fied copy? 

Mr.  FLANDERS:    Oh,  no. 

Mr.  SMITH:  Well.  I  will  have  a  copy  of  it  made 
and  introduce  that. 

FRANK  WALKER  was  next  produced  as  a  witness 
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on  behalf  of  Claimant,  and,  having  been  first  duly 
sworn  to  testify  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  testified  as  follows : 

Direct  Examination. 
(^By  Mr.  SMITH): 

O.     State  your  name,  age,  resident  and  occupation. 

A.  Frank  Walker;  forty-five;  occupation,  marine 
surveyor,  consulting  engineer  and  naval  architect,  resid- 
ing in  Seattle. 

Q.  How  long  have  you  been  in  this  business,  Mr. 
Walker? 

A.     I  have  been  practicing  it  for  over  ten  years. 

Q.  What  experience  have  you  had  in  this  line,  Mr. 
Walker  ? 

Mr.  FLANDERS:  I  don't  dispute  Mr.  Walker's 
qualifications. 

WITNESS:     You  wish  me  to  answer  that? 

Mr.  SMITH :     Yes,  go  ahead. 

A.  Well.  I  have  had  a  life  long  experience  of  de- 
signing, building.  re])airing  and  handling  vessels  gen- 
erally. 

Q.  Any  experience  in  repairing  vessels  on  dry  docks 
or  off  dry  docks,  but  particularly  on  dry  docks? 

A.  I  ha\'e  had  charge  of  one  or  two  dry  docks  in 
mv  time,  superintendent  of  construction  and  repairs  at 
various  places. 

0.     Where  have  you  had  charge  of  dry  docks? 

A.  T  had  charge  of  the  quarter  master  dry  dock  and 
superintendent  of  repairs  and  construction  for  three 
years,  on  Puget  Sound. 
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O.  Ouarteniuistci-  of  dry  dock,— Government  dry 
dock  ? 

A.  No;  quartermaster   for  a  private  concern. 

Q.  Oh.  yes;  on  Puget  Sound. 

A.  Yes. 

Q.  Where  else  have  you  had  charge  of  a  dry  dock ? 

A.  In  Singapore  I  had  practically  the  same  posi- 
tion ? 

y.  Did  you  have  anything  to  do  with  the  repairs  of 
the  Steamship  Elder.? 

A.  I  was  employed  to  draw  up  specifications  for  the 
making  of  the  repairs  and  to  supervise  the  repairs  dur- 
ing the  process. 

O.  Did  you  see  the  ship  hefore  she  was  put  on  the 
dry  dock? 

A.  No,  sir. 

Q.  When  did  you  first  see  her  ? 

A.  Well,  you  mean  on  the  dry  dock  ? 

Q.  Yes. 

A.  Oh,  I  could  not  swear  to  the  date. 

Q.  Well,  about  what  time? 

A.  Sometime  in  Jime,  the  early  part  of  June. 

O.  1906? 

A.  1906,  yes. 

Q.     Now  you  say  you  made  the  specifications  ? 
A.     Yes. 

Thereupon  Proctor  for  Claimant  offered  the  specifi- 
cations referred  to,  and  the  same  were  received  in  evi- 
dence on  behalf  of  Claimant  and  marked  CLAIM- 
ANT'S EXHIBIT  4,  and  is  returned  herewith  as  a  part 
of  this  record. 
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Q.  Now  witness  is  shown  plat  marked  Claimant's 
Exhibit  5,  and  asked  to  state  what  it  is  and  what  it 
represents. 

A.  This  represents  the  George  W.  Elder  on  the  first 
three  sections  of  the  Port  of  Portland  dry  dock. 

Q.     Who  made  it? 

A.     I  made  it. 

Thereupon  Proctor  for  Claimant  offered  said  plat  in 
evidence  and  the  same  was  received  and  marked 
CLAIMANT'S  EXHIBIT  5,  and  is  returned  herewith 
as  a  part  of  this  record. 

O.  Now  witness'  attention  is  called  to  the  front  pon- 
toon No.  1 ;  state  what  was  the  condition  of  that  pon- 
toon at  the  time  of  the  Elder  being  put  on  the  dry  dock  ? 

A.     At  the  time  I  saw  the  Elder. 

O.     Yes. 

A.  At  the  time  I  saw  the  Elder  on  the  dry  dock, 
pontoon  No.  1  was  considerably  down  forward,  at  the 
upper  end. 

O.     About  how  much? 

A.  At  that  time  that  I  first  saw  it  I  didn't  measure 
it,  but  at  one  time  dm-ing  the  course  of  repairs,  about 
eighteen  inches  out  of  line. 

O.  Now,  does  this  drawing  represent  accurately  the 
condition  of  the  ship  as  she  was  on  the  dock? 

A.  No,  it  is  not  accurately  the  condition;  it  is  a])- 
proximately  the  condition. 

O.     Approximately  the  condition? 

A.     Yes. 

O.  It  shows  anproximatelv  her  location  on  the 
dock  ? 
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A.     Yes,  sir. 

O.  And  the  i)osition  of  the  pontoon  when  you  saw 
her? 

A.     Yes,  sir. 

Q.  Does  this  drawing  also  show  the  condition  of 
the  character  of  the  fastenings  of  these  pontoons  to- 
gether? 

A.  It  shows  the  system  of  securing  them  together, 
yes. — one  view  of  it. 

O.  Do  you  know  how  much  play  there  was  between 
the  upper  and  lower  parts  of  these  bits  ? 

A.     No,  I  could  not  say  how  much,  an  inch  or  so. 
There  was  a  certain  amount  of  slackness. 

O.  Suppose  there  was  a  play  of  an  inch  at  each  bit, 
how  much  would  that  allow  the  dock  at  the  other  end  to 
fall  down  or  rise  up? 

Mr.  FLANDERS:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  not  within  the  issues 
made  by  the  pleadings. 

A.  That  would  allow  a  very  serious  deflection  at 
the  other  end. 

O.     About  how  much,  do  you  think  ? 

A.  Well,  I  don't  know  the  distances  between  these 
points,  or  else  I  could  tell  you  exactly. 

Q.     The  pontoons  are  eighty  feet  long? 

A.  No,  but  I  mean  the  distance  of  these  points  here 
(witness  indicating  on  plat). 

Mr.  C.  L.  JOHNSON :     They  are  four  feet. 

WITNESS:     Four  feet  apart. 

Mr.  C.  L.  JOHNSON:  But  that  would  have  no 
bearing  at  all  on  that. 
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WITNESS:  It  would  let  the  dock  tip  over  twenty 
inches,  that  pontoon  tip  over  twenty  inches. 

O.  And  was  there  any  fastening  on  the  front  part  of 
this  pontoon? 

A.     Fastening?    What  do  you  mean? 

O.     To  keep  it  from  moving  up  and  down. 

A.     The  same  fastening  on  pontoon  No.   1  as  on — 

Q.     (Interrupting)     I  know,  but  the  end? 

A.     No;  the  end  was  floating. 

O.     Yes,  I  see;  it  could  go  up  and  down? 

A.  Well,  that  was  the  loose  end,  pontoon  No.  1  and 
pontoon  No.  5  are  loose  ends. 

O.  Yes;  and  it  could  go  up  and  down  without  any 
hindrance  at  all? 

A.  As  much  as  the  guys  on  the  side  of  the  dock  will 
allow. 

O.     Who  had  charge  of  this    dock    when  you     were 
there  ? 

A.     Mr.  Mcintosh. 

O.  You  were  not  there  when  the  ship  was  docked 
at  all? 

A.     No,  sir. 

Q.     Now,  what  was  your  business  there  ? 

A.  Well,  I  explained  it.  I  was  employed  by  the  own- 
er to  prepare  specifications  for  the  repairs  to  the  ves- 
sel, and  to  supervise  them  during  the  course  of  re- 
pairs. 

O.  Then  you  were  there  during  all  of  the  time  that 
the  vessel  was  being  repaired? 

A.  All  of  the  time  that  the  vessel  was  being  repaired, 
excepting  one  or  two  days  that  I  visited  the  Sound  occa- 


vs.  the  Port  of  Portland  163 

sionally ;  practically  all  the  time. 

Q.  Now  to  whom  was  the  contract  let  to  repair  the 
ship  ? 

A.  The  Portland  Ship  Building  Company,  I  think 
was  the  name  of  the  firm.  Mr.  Albert  Kelly  was  presi- 
dent. 

Q.     And  Mr.  Rogers,  was  he  there  also? 

A.  He  was  there  also,  or  one  of  the  officers,  I  am  not 
sure  which. 

O.  Yes ;  Mr.  Kelly  and  Mr.  Rogers  were  both  there, 
were  they,  during  the  repairs  ? 

A.     Yes,  all  the  time. 

0.     Do  you  recollect  when  these  repairs  commenced  ? 

A.  No,  not  to  the  day;  about  the  26th  of  June, 
J  think.  That  is.  under  the  contract.  There  had  been 
certain  work  done  previous. 

0.     I  see;  that  was  under  your  specifications? 

A.     Yes,  sir. 

O.  Now,  did  you  have  any  trouble  in  getting  this 
dry  dock  in  shape  to  make  these  repairs? 

A.  Yes ;  there  was  considerable  trouble  in  getting  the 
dock  in  shape. 

O.     What  was  the  cause  of  the  trouble? 

A.  The  cause  of  the  trouble  was  the  inability  to  han- 
dle the  forward,  the  number  1  section  of  the  dock. 

Mr.  FLANDERS :  I  object  to  all  of  this  testimony, 
on  the  ground  that  it  is  incompetent,  irrelevant  and  im- 
material, and  not  within  the  issues  made  by  the  plead- 
ings. 

0.  Did  you  make  any  effort  to  have  the  forward 
pontoon  put  in  line? 
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A.  I  made  a  number  of  requests  to  have  the  forward 
pontoon  put  in  line. 

Q.     Whom  did  you  request? 

A.     The  dock  master. 

Q.     Mcintosh? 

A.     Mcintosh,  yes. 

Q.     What  was  the  resuhs  of  your  request? 

A.     Principally  a  stand-off,  as  a  rule. 

O.  How  about  Mr.  Mcintosh's  presence  at  the  dock? 
Was  he  there  all  the  time  ? 

A.     No. 

O.     How  much  of  the  time  was  he  there  ? 

A.  Oh,  it  is  very  hard  to  say;  some  days  he  would 
not  be  there  at  all. 

Q.  How  many  days  were  there  that  he  was  not 
there  ? 

A.  I  could  not  tell  you  how  many  days  he  was  not 
there;  I  didn't  keep  count. 

Q.  Well,  was  it  a  small  part  of  the  time  or  a  large 
part  of  the  time? 

A.  Oh,  a  large  part  of  the  time  he  wasn't.  He 
would  come  for  an  hour  or  so  and  then  dissapear. 

0.     And  were  you  delayed  on  that  account? 

A.  Well,  we  were  delayed  practically  by  his  inat- 
tention to  the  dock. 

O.  Did  you  have  any  conversation  with  Mr.  John- 
son about  putting-  this  dock  in  shape? 

A.     Oh,  yes. 

O.     What  did  you  tell  Mr.  Johnson? 

A.  I  asked  Mr.  Johnson  if  the  dock  could  not  be 
put  into  shape  for  us  on  numerous  occasions. 
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Q.     And  what  did  Mr.  Johnson  say? 

A.     He  said  it  was  up  to  Mr.  Mcintosh. 

Q.  Did  Mr.  Johnson  refuse  to  do  anything,  except 
by  (Hrection  of  Mr.  Mcintosh? 

A.  Mr.  Johnson  was  perfectly  willing  to  do  any- 
thing and  everything  that  Mr.  Mcintosh  directed  him 
to  do,  hut  not  being  in  full  charge  of  the  dock  he  did  not 
care  to  take  the  responsibilitw  I  ])resunie. 

O.  What  can  you  say  about  Mr.  Mcintosh's  manage- 
ment of  the  dock,  as  to  it  being  good  or  otherwise? 

Mr.  FLANDERS:  T  obiect  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  not  within  the  issues 
made  by  the  pleadings. 

A.  Well,  I  only  had  experience  in  this  particular 
case. 

O.     Yes. 

A.     It  was  not  very  good,  in  my  opinion. 

O.  Do  you  think  it  was  possible  lo  put  that  dock 
in  line  immediately? 

A.  It  was  possible  to  ]nit  that  dock  in  line  at  the 
first  as  well  as  at  the  last. 

O.  Now-  how  much  time  was  lost  in  putting  this  dock 
in  line? 

A.  In  what  way  do  you  mean?  Do  you  mean  how 
much  time  was  lost  actually  on  the  job? 

O.     Yes. 

A.  In  my  opinion  I  estimate  that  about  fifteen  days' 
time  was  actually  lost  through  the  delay  in  putting  the 
dock  into  line. 

O.     Now\  there  was  some  work  that  was  done  on  this 
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boat  that  might  have  been  done  off  the  dock,  wasn't 
there  ? 

A.     Oh,  yes;  lots. 

O.  What  was  the  fact  as  to  whether  Kellv  did 
Avork  above  the  water  line  or  above  the  line  where 
the  water  would  have  been  if  the  ship  had  been  in 
the  water,  dnrini;  the  litne  she  was  on  the  dock' 

A.  He  worked  a  ;:reat  deal  at  work  above  rhe 
-  ater  line  that  coidd  have  been  done  with  his  vessel 
afloat. 

"0.  Now,  wdiat  was  the  reason  for  the  delay  on 
account  of  the  dock  being-  out  of  line?  VVhv  was  it 
necessary  to  get  the  dock  into  line? 

A.     It  was  absolutely  necessary  to  have  the  ship's 
keel  in  perfect  line  before  any  of  the  mould--  or  tem- 
plets could  be  made  to  the  new  part  of  the  keel,  keel 
plates,  shell  plates,  frames,  stringers,  keelsons,  etc. 
O.     How  much  of  the  keel  was  out  ? 
A.     About  forty-two  or  three  feet. 
Q.     What  other  repairs  besides  the  repairs  to  the 
keel  and  putting  the  plates  on  where  the  hole  actu- 
ally was  made,  was  it  necessary  to  do  below: 

A.  Stem  and  plates,  and  then  th.ere  v.as  six  or 
eight  plates  dealt  with  farther  aft;  and  also  the  pro- 
peller,— a  propeller  job  and  rudder  job. 

Proctor  for  Claimant  here  offered  in  e\idcnce  a 
diagram  which  was  received  without  objecvion,  and 
marked  CLAIMANT'S  EHIBIT  6. 

O.  Witness  is  shown  Claimant's  Exhibit  5,  and 
asked  to  state  what  it  represents. 

A.     This  is  a  rough  sketch  representing  the  wa ,  in 
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which  the  boUom  of  the  vessel  is  put  together,  show- 
ing- the  new  part  of  the  keel  scrirphed  in,  and  the  keel 
plate,  the  manner  in  which  it  is  connected  to  the 
keel  and  the  frame. 

O.  Now,  why  is  it  necessary,  Mr.  Walker,  to  have 
the  keel  in  line  before  you  can  go  ahead  with  tiie 
\\ork  ? 

A.  Well,  until  the  vessel  is  straightened  U];  and 
in  true  line,  it  is  impossible  to  fit  that  part  of  the 
keel;  il  is  impossible  to  lay  out  your  holes;  it  is  im- 
])ossiblc  to  fit  your  frames;  it  is  impossible  to  conn;\-t 
up  }-()ur  stringers,  and  it  is  impossible  to  fit  the 
plates  as  they  have  to  be  fitted,  butted,  a  close  fit, 
and  also  the  holes  to  alloy  the  bolts  to  go  through; 
it  is  impossible  for  the  holes  to  go  through  unless  the 
keels  are  in  line. 

(J.  Now,  how  arc  those  plates  fastened  into  the 
vessel? 

A.     Rivited. 

0.  And  how  are  they  placed,  butted  up  together, 
or  lapped  over? 

A.  Fore  and  aft  they  are  butted,  and  up  and  dovvu 
the}'  arc  lapped. 

(}.  And  is  an3'thing  ])Ut  on  underneath  the  plates 
to  hold  them  together? 

A.     There  is  a  butt  strap. 

O.     A  butt  strap? 

A.     Yes. 

O.     And  the  rivets  are  put  through  the  butt  strap? 

A.  They  are  i)uri;  strapped  to  the  plate,  and 
through  the  frame  and  the  plate  and  through  the  laps 
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of  the  two  plates  on  the  inside  and  the  outside  strakes. 

0.  Now,  after  this  dock  was  once  put  in  Hne  did 
they  keep  it  in  Hne? 

A.  No;  the  first  time  it  was  put  in  Hne  I  think  it 
was  on  a  Saturday  afternoon  it  was  brought  into  Hne; 
and  on  Monday  morning"  again  it  was  out  of  Hne ; 
more  water  had  leaked  into  the  forward  end.  It  was 
then  that  tliey  began  to  get  serious  and  straightened 
the  dock. 

Q.     I  see;  about  what  date  was  that? 

A.     That  I  think  was  on  July  16th. 

'O.  And  how  long  after  that  was  it  before  vou  ac- 
tually got  it  in  Hne  so  you  could  go  to  work  on  it? 

A.  Before  the  dock  was  absolutely  satisfactory  it 
was  August  18th. 

Q.  Now  what  other  work,  if  any,  were  Kellv  and 
his  men  doing  during  that  time? 

A.  Well,  they  were  painting  and  cleaning  and  lin- 
ing; cleaning  out  the  aft  holds,  ceiling  them,  putting 
up  cargo  batten  and  laying  'tween  decks ;  they  were 
taking  out  dents  in  the  ship's  side;  they  were  finish- 
ing up  the  work  on  the  bows;  they  were  finishing  up 
the  work  under  the  beam,  working  on  the  propeller 
and  the  rudder. 

O.  And  was  there  any  iron  work  done  above  the 
water  line  that  might  have  ])een  just  as  well  done  out- 
side of  the  dock? 

A.     Oh,  yes,  a  great  deal  of  it. 

O.  Then  you  say  that  from  tlie  16th  of  July,  they 
were  from  the  U)th  of  [ulv  to  the  18th  of  .Xugust  get- 
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ling  it  in  line;  why  do  you  s;iy  then  there  were  only 
fifteen  days  lost? 

A.  Well,  because  had  Kelly  who  had  the  contract, 
been  able  to  use  all  of  iiis  men,  he  could  have  com- 
pleted the  work  fifteen  days  sooner  than  he  did  owing 
to  the  other  work  going  on  at  the  same  time.  He 
was  obliged  to  distribute  his  men, — not  to  distribute 
ihem  but  scatter  his  men  ;ind  rush  the  other  work- 
waiting  until  he  could  get  his  moulds  for  the  center 
part  of  his  vessel;  had  his  vessel  been  in  line  he  would 
not  have  had  to  distribute  his  men  over  the  work. 

O.  Do  yoit  know  anything  abottt  the  condition  of 
these  compartments  in  this  dock? 

A.     No. 

0.  Do  yoit  know  whether  they  are  water  tight  or 
not? 

A.  No,  I  don't  think  they  were  water  tight.  It  is 
a  very  diffictilt  matter  to  find  au}^  wooden  structure 
tight.  I  have  had  charge  of  wooden  dry  docks,  and 
I  never  found  a  compartment  tight, — never. 

O.  What  other  work  besides  the  iron  work  did 
Kelly  do  wb.ile  this  ship  v/as  on  the  dock? 

A.  Scaling,  priinting,  carpenter  work  and  ma- 
chinist's work. 

'Q.  This  work  might  have  been  done  just  as  well 
after  it  had  gone  off  of  the  dock? 

A.     Oh,  just  as  well. 

O.  Was  it  any  more  expensive,  or  otherwise,  do- 
ing it  there? 

A.     More  expensive  to  do  it  on  the  dock,  as  the 
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material  had  to  be  passed  into  the  vessel  through  the 
pontoons. 

Mr.  SMITH  :    That  is  all. 

Mr.  FLANDERS :  Now  I  move  to  strike  out  all  of 
the  testimony  of  the  witness  on  the  ground  that  it 
is  incompetent,  irrelevant  and  immaterial,  and  not 
within  the  issues  made  by  the  pleadings. 

Cross-Examined. 
(By  Mr.  FLANDERS): 

Q.  Mr.  Walker,  you  say  you  were  employed  1))' 
the  owner  of  the  Elder  to  prepare  these  specifica- 
tions and  to  supervise  the  repairs? 

A.     Yes,  sir. 

Q.  To  superintend  the  repairs;  who  was  tlie  man 
who  employed  you? 

A.  Well,  Mr.  Peterson  was  the  name  of  the  man 
that  first  employed  me. 

O.  You  visited  the  Elder  when  she  was  on  the 
dry  dock  some  time  in  June  first? 

A.     Yes? 

Q.     Can  you  give  the  date? 

A.     No;  I  haven't  my  notes  with  me  today. 

O.  Well,  what  was  her  condition  when  you  visit- 
ed her;  had  anything  been  done  towards  stripjiing 
her  ? 

A.  (Jh,  yes;  they  vvere  tearing  out,  taking  out  the 
dirt  and  filth,  the  old  cargo  ,and  taking  out  some  of 
the  cement,  the  mud,  some  of  the  ragged  edges  of  the 
iron  work. 

O.  That  had  been  started  before  you  first  went  to 
the  dock  ? 
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A.     Yes. 

Q.  And  you  say  then  that  the  forward  section  was 
out  of  line? 

A.     Yes. 

O.     And  how  much  was  it  out  of  line  then? 

A.     I  can't  tell  you  exactly  at  that  time. 

O.  Was  it  out  of  line  in  the  manner  in  which  Mr. 
Johnson  described  it  as  being-  out  of  line  ;  that  is,  down 
at  the  front? 

A.      Tt  was  down  at  the  forward  end.  yes. 

O.     At  the  forward  end,  ;ind  up  at  the  after  end? 

A.     Up  on  one  corner. 

O.     And  what  caused  it  then  to  be  out  of  line? 

A.  The  fact  of  there  bein^  a  gap  in  the  keel  of  the 
vessel  and  the  keel  of  the  vessel  not  being  true  and  a 
part  of  the  vessel  being  gone.  As  Mr.  Johnson  de- 
scribed it,  a  part  of  the  shell  plate  was  missing. 

O.  It  was  not  out  of  line  then  through  any  im- 
perfection of  the  dock  itself,  was  it,  but  owing  to  the 
fact  of  the  Elder  being  in  the  condition  in  which  she 
was? 

A.  Well,  for  that  class  of  a  dock  it  was  not  de- 
fective,— not  to  the  best  of  my  knowdedge. 

O.  Now  from  the  time  you  first  visited  the  dock 
did  you  stay  there  continuously? 

A.      Daily,  continuously. 

O.     Yoti  visited  it  daily? 

A.     Yes. 

O.     And  you  stayed  there — 

A.  (Interrupting).  Practically  all  the  time.  I  was 
down  there  in  the  morning  about  9  o'clock  and  used 
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to  leave  about  four  in  the  afternoon.    I  think  that  was 
usually  my  time  to  leave. 

O.  You  prepared  your  specifications  of  the  re- 
pairs here  in  Portland  ? 

A.     Right  here  in  Portland. 

O.  And  stayed  in  Portland  while  the  contract  was 
let  for  the  repairs? 

A.     I  did. 

O.  And  then  were  down  at  the  dock  practically 
every  day  from  the  time  Mr.  Kelly's  company  start- 
ed to  make  the  repairs — 

A.     (Interrupting).    Until  she  went  to  sea. 

O.  Yes,  until  she  went  to  sea.  In  what  way,  Mr. 
Walker,  was  time  lost  by  the  contractor  in  his  re- 
pairs? 

A.  Simply  because  the  dock  master  didn't  straigh- 
ten up  the  dock  as — 

'O.  (Interrupting).  No;  your  answer  is  not  the 
answer  to  the  question  that  I  am  trying  to  put  to  you. 
In  what  was  the  delay, — not  the  cause  of  the  delay, 
but  in  what  was  the  delay? 

A.  Oh,  I  see.  The  delay  was  owing  to  the  vessel 
being  out  of  line.  It  was  impossible  to  make  his 
moulds  and  templets. 

O.     When  was  he  first  ready  to  make  his  moulds? 

\.  He  was  read}'  to  make  his  moulds  along  about 
July  13th  or  14th;  he  could  have  m;ide  them  sooner, 
some  of  them. 

O.  Then  as  I  imderstand  it  was  not  until  July 
13th  or  14th  that  the  fact  that  the  dock  was  out  of 
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line  was  a  mater  of  delay  in  the  repairs  of  the  ves- 
sel? 

A.  Tt  was  delayino-  them  from  the  very  start  in  not 
bein,^-  alile  to  g-ft  the  lenoih  of  tlie  new  ])art  of  this 
keel. 

O.  Why  couldn"  lie  gel  the  length  of  the  new  part 
of  his  keel? 

.\.  Me  could  only  get  it  approximately,  because  as 
the  vessel  was  straightened  up  it  would  be  longer. 

O.  Well  now,  Mr.  Walker,  in  your  estimate  of 
fifteen  days'  loss  of  time  in  the  repairs  of  the  vessel 
owing  to  the  dock  not  being  kept  in  line,  how  much  of 
that  tiftecn  days  vv'as  lost  up  to  July  13th  or  14th? 

A.  I  should  say  three  or  four  days  were  lost  up  to 
that  time. 

O.     When  was  Mr.  Kelly  able  to  make  his  moulds? 

A.  Just  as  soon  as  ever  the  cement  was  out  of  the 
hold,  or  the  vessel  straightened  up.  He  could  make 
his  moulds  for  the  keel  immediately. 

0.     When  was  his  vessel  straightened  up? 

A.     Finally  straightened  up  on  August  18th. 

O.  You  don't  mean  to  say,  Mr.  Walker,  that  up  lo 
the  18th  of  August  nothing  had  been  done  in  th.e 
shape  of  making  moulds? 

A.  Oh,  yes;  the  plates  had  been  ordered  at  ap-- 
j.roximatc  lengths  and  v/idths,  and  the  keel  had  been 
ordered  r.pproximate  lengths,  and  the  stem  had  been 
ordered.  These  approximate  lengths  then  left  the 
fitting  to  do;  he  couldn't  finally  fit  them  until  the 
ship  was  true. 

O.     Nov/  when  did  the  keel  get  to  Portland? 
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A.     I  could  not  say  that  positively. 

O.     When  did  the  plates  get  to  Portland? 

A.  The  plates  arrived  in  Portland  during  the  week 
ending  July  16th,  I  think. 

O.  Of  course,  he  could  not  do  anything  with  his 
plates  until  he  got  his  keel  in,  could  he? 

A.     Oh,  yes,  as  long  as  his  ship  was  in  line. 

O.     He  could  have? 

A.     Yes. 

O.  Between  the  time  the  plates  arrived  in  Port- 
land and  the  18th  of  August  when  you  say  the  ship 
was  gotten  in  line,  what,  if  anything,  did  Mr.  Kelly 
do  on  the  plates? 

A.  Well,  he  worked  on  putting  in  the  plates  in 
the  forward  end.  and  he  worked  on  the  plates  at  the 
after  end  of  the  vessel,  and  did  the  preliminary  work 
of  his  framing  and  plating  amid-ship. 

Q.  He  could  put  on  his  plates  in  the  forward  and 
after  end  of  the  vessel? 

A.     Yes. 

Q.  Did  Mr.  Peterson  ever  object,  to  your  knowl- 
edge, to  the  fact  of  the  dock  being  out  of  line? 

A.     Did  Mr.  Peterson  ? 

Q.     Yes. 

A.  Why,  Mr.  Peterson  had  a  common  kick  all  the 
time  at  everything  in  general. 

O.  Did  he  ever  object  in  your  knowledge,  or  to 
your  knowledge  and  in  your  hearing,  to  Mr.  Mcin- 
tosh, the  superintendent  of  the  dock  ? 

A.     Yes :  he  often  objected  to  Air.  ^Mcintosh. 

O.     I  mean  to  j\Ir.  Mcintosh? 
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A.  Oh,  Mr.  Peterson?  T  didn't  hear  liim  talkino- 
to  Mr.  Mcintosh. 

O.  That  is  what  I  mean.  Now,  after  the  ISth  of 
August  what  was  actually  done  on  the  vessel? 

A.  The  work  progressed  and  was  pushed  along 
rai)idly,  plates  were  installed, — frames,  plates,  string- 
ers, keelsons. 

O.  The  moulds  had  not  hcen  made  ])rior  to  tlie 
18th  of  August? 

A.  Some  of  them.  All  those  that  could  be  made 
were  made. 

■Q.     How  many  were  they  unable  to  make? 

A.     I  could  not  say  now. 

O.  Now  what  else  was  there  necessary  to  do  in 
the  shape  of  patterns,  etc.,  other  than  the  making  of 
these  moulds,  in  which  there  was  any  delay? 

A.  Well,  the  moulds  and  the  making  and  drilling 
and  punching  of  the  plates  was  the  delay, — riveting 
the  plates  in  place;  the  work  of  installing  the  plates 
after  they  were  cut  from  the  patterns. 

O.  You  could  not  make  the  patterns  until  the  ship 
was  in  line? 

A.     No ;  certainly  not. 

O.  And  no  work  was  done  on  the  patterns  until 
August  18th? 

A.     On  certain  of  the  patterns. 

O.     Well,  I  mean  on  the  patterns  in  the  big  break? 

A.  The  patterns  in  the  big  break,  the  break  in  the 
keel  ? 

O.  Yes :  there  was  no  work  done  on  them  until  af- 
^^r  August  18th? 
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A.  Only  as  I  tell  you,  the  approximate  dimensions 
were  got  out. 

Q.  And  the  plates  ordered  on  those  approximate 
dimensions? 

A.  You  can't  always  order  plates  from  the  old 
ones,  you  see.  We  got  the  lengths  and  widths  and 
thicknesses  from  the  old  ones,  and  approximate 
lengths. 

O.  Nov,',  what  is  this  mould  that  you  refer  to, — 
the  mould  from  the  keel? 

A.  You  would  call  it  the  pattern,  I  suppose;  the 
templet,  the  paper  pattern,  for  instance,  if  you  made  a 
paper  pattern  for  getting  out  a  piece  of  cloth  with ; 
3^ou  make  a  wooden  pattern  for  a  plate  exactly  where 
you  are  going  to  put  this  plate;  that  is  a  mould. 

O.  And  the  keel  would  be  shaped  according  to 
this  pattern  ? 

A.  You  have  to  make  a  pattern  first  for  your 
scarphs,  and  your  keel  and  get  your  exact  length  be- 
fore you  can  cut  your  keel. 

'O.     Your  keel  is,  of  course,  a  piece  of  steel? 

A.     Yes,  a  bar. 

O.     A  bar  of  steel? 

A.     In  this  case  it  was  a  bar  keel. 

O.  Now,  you  have  no  complaint,  Mr.  Walker,  as 
to  anything  that  occurred  after  August  18lh? 

A.     No,  I  don't  know  of  any  complaint  after  that. 

0.  Now,  isn't  it  a  fact  that  this  delay  prior  to  th.e 
18th  of  August  was  because  the  adjusting  of  this 
floating  sectional  dock  so  as  to  bring  this  wrecked 
vessel  in  perfect  line,  or  line  as  nearly  perfect  as  pos- 
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sible,  was  a  very  difficult  matter? 

A.  Not  at  all.  It  was  a  mattei"  of  labor  and  com- 
mon sense. 

O.     You  blame  Mr.  Mcintosh's  methods? 

A.     I  certainly  do. 

Q.  Yes.  Now,  if  you  had  liecn  in  charge  of  tliat 
dock  yourself,  by  what  day  would  }()u  have  gotten 
the  Elder  into  alig^nment? 

A.  That  is  a  very  peculiar  question  to  put.  I 
should  certainly  have  stayed  with  it  and  done  my 
best  and  taken  suggestions  from  other  peo])le  that 
knew  a  little  about  it,  instead  of  leaving  the  thing 
with  no  one  the  day  I  moved  it. 

O.  Would  you  have  gotten  that  dock  in  line  in 
fifteen  days  before  Mr.  Mcintosh  did? 

A.  Yes;  I  would  have  done  it  thirty  days  before 
Mr.  Mcintosh  did  it. 

'(_).  Did  you  make  suggestions  yourself  to  Mr.  Mc- 
intosh? 

A.     Yes. 

<\  V/hat  did  he  sav  in  regard  to  them,  or  do  in 
regard  to  them? 

A.  The  onl}-  reply  T  would  get  from  Mr.  ^Ic- 
^  Intosh  was,  ''Oh,  I  can  put  that  dock  up  in  ten  min- 
utes when  you  are  ready  for  it." 

0.  Well,  when  you  went  to  Mcintosh  and  made 
these  complaints  to  him,  was  Mr.  Kelly  ready  to  make 
his  moulds? 

A.  Mr.  Kelly,  as  soon  as  ever  the  old  cement  and 
stuff  was  got  out,  the  old  material  got  away  from  that 
shi]).  she  was  ready  to  be  in  line  and  should  have  been 
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in  line  by  that  time.  That  was  long  before  July  16th. 
It  was  the  dock  master's  duty  to  put  her  in  line  right 
away,  just  as  soon  as  he  could  put  her  in  line. 

O.     And  she  never  was  gotten  in  line  and  kept  in 
line  until  the  18th  of  August? 

A.     No,  sir.     She  was  gotten  in  line  once  or  twice, 
and  fell  out  again. 

O.     When  was  it  she  was  gotten  in  line? 
A.     She  was  gotten  in  line  Saturday  night,  I  think 
it  was  July  14th,  and  Monday  morning  again  she  was 
out  as  bad  as  ever. 

O.     What  made  her  fall  out? 
A.     Water  in  the  forward  end  of  the  pontoon. 
O.     And  then  they  were  from  the  16th  of  July  un- 
til the  18th  of  August  in  getting  her  in  line  again? 

A.  They  went  at  her  in  a  proper  manner  after  the 
16th  of  July. 

■Q.  Well,  did  they  act  in  a  proper  manner  after  the 
16th  of  July? 

A.  Yes;  they  seemed  to  think  it  vv'as  up  to  them 
to  get  busy  after  the  16th. 

0.  Now,  have  you  any  criticism  of  what  they  did 
from  the  16th  of  July  up  until  the  18th  of  August  in 
getting  the  dock  in  line? 

A.  No;  they  did  the  right  thing  after  the  16th  of 
July,  after  they  found  they  could  not  hold  the  dock 
there  with  water  they  did  the  right  thing. 

O.  So  it  took  them  from  the  16th  of  Jul}'  until 
the  18th  of  August,  at  which  first  date  they  found 
they  could  not  hold  the  dock  in  line  with  water, — it 
took  them  that  lengh  of  time  in  which  to  get  the  dock 
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in  line  by  the  shifting  and  ajusting  the  ballast? 

.v.  They  got  the  dock  into  line,  or  practically  into 
line,  in  a  few  days  after  the  l()th;  but  it  was  tlic  ISth 
of  August  before  they  had  her  in  ])erfect  line. 

O.  Now  after  those  first  few  days  wasn't  Kelly 
then  able  to  go  on  with  his  motilds  and  his  patterns? 

A.  As  soon  as  she  was  near  enough  in  line  Kelly 
immediately  got  busy  with  moulds  and  patterns. 

( X  .\ow  \\o\\  long  was  it  from  the  16th  of  July  un- 
til the  time  that  they  got  her  in  point  of  fact  nearly  in 
line? 

A.  I  coidd  noi:  say.  It  was  the  18th  of  August  be- 
fore they  got  her  into  true  line;  I  know  that. 

0.  But  you  can  give  the  court  no  information  as 
to  how  long  before  that  it  was  that  they  got  her  near- 
\\  in  line  so  that  Kelly  could  go  ahead,  and  did  go 
ahead? 

.\.  Oh,  it  v--!s  several  days  before  I'lat  that  they 
got  lier  near  enough  for  him  to  make  some  of  his 
moulds. 

(_).     Well,  vsasn't  it  several  weeks  before  that? 

A.     Xo.  it  was  not  several  weeks  before  that. 

0.  But  as  I  understand  your  testimony,  you  ha\c 
no  criticism  to  make  as  to  the  methods  adopted  bv 
>.IcI:-itosh  to  bring  the  ship  in  line  after  July  16th? 

A.  No.  After  July  16th  they  adopted  the  right 
methods  of  getting  the  vessel  into  line. 

O.  A\'ell,  did  they  pursue  their  work  \\\\\\  dili- 
gence? 

A.     Tliey  fairly  v/ell  succeeded. 

O.     And  with  diligence? 
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A.     And  with  diligence. 
(Witness  excused.) 

ALBERT  KELLY  was  the  next  witness  produced 
on  behalf  of  Claimant,  and,  having  been  first  duly 
sworn  to  tell  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  said  witness  testified  as  follows: 

Direct  Examination. 
(By  Mr.  SMITH): 

O.  State  your  name,  age,  residence  and  occupa- 
tion, Mr.  Kelly. 

A.  My  name  is  Albert  Kelly;  occupation,  T  am  fol- 
lowing the  steamship  trade;  and  my  age  is  forty- 
four  years;  and  at  the  present  time  I  live  in  George- 
town, convenient  to  Seattle. 

O.  How  long  have  you  been  in  the  ship  building 
business? 

A.     About  twenty-seven  years. 
O.     Did  you  have  anything  to  do  with  the  repairs 
or  reconstruction  of  the  steamship  Elder? 

A.     Yes,  sir;  our  company  had  a  contract  on  it. 
O.     What  was  the  name  of  your  compau}'? 
A.     Portland  Steel  Ship  Building  Company. 
O.     You  had  the  contract  from  Mr.  Peterson  and 
Mr.  Doe  to  do  this  work? 
A.     Yes,  sir. 

0.  Now,  state  what  the  condition  of  this  ship  was 
when  you  made  this  contract,  Mr.  Kelly. 

A.  Well,  there  was  a  large  hole  forward  of  her 
keel  bunker,  blockhead,  frames,  beams,— in  fact,  ihc 
whole  inside  work  was  bursted  up;  likewise  all  her 
shell  jilating,  that  was  all  bursted.     And  jMr.  Baker, 
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the  man  in  charge  of  raisino-  her,  he  had  the  whole 
forward  hold  practically  filled  up  with  cement  in  ord- 
er to  raise  her.  We  had  nothing  to  do  with  the  ce- 
ment.   Air.  Peterson  and  his  men  looked  after  that. 

(J.  Did  von  see  her  before  the  cement  was  taken 
out  of  her? 

A.     Yes. 

().     When  did  you  commence  your  contract? 

.\.  We  commenced  our  contract  on  the  26th  of 
lune,  but  we  had  been  working  probably  three  or 
four  days  previous  to  that,  with  the  understanding, 
the  first  contract  was  verbally  arranged  that  we  do 
it  for  a  certain  amount,  and  afterwards  he  was  not 
satisfied  with  the  specifications  that  another  gentle- 
man here  got  up,  Mr.  Hoben,  I  think,  and  he  went  up 
to  Seattle  and  got  Mr.  Walker.  Mr.  Walker  come 
down  and  got  up  his  specifications,  and  that  altered 
the  whole  thing.  We  took  aditional  wood  work  to 
do.  including  the  iron  work.  My  first  bid  was  simply 
for  the  iron  work  alone;  the  latter  contract  was  to 
finish  all  of  the  woodwork  outside  of  the  cabin. 

O.  Your  contract  was  to  finish  all  of  the  wood- 
work outside  of  the  cabin? 

A.  (3utside  of  the  cabin  work  ;  yes.  sir ;  cabin  work 
and  upper  deck. 

Q.     And  all  the  iron  work? 

A.     All  the  iron  work ;  that  is  in  the  hull  proper. 

0.     What  did  this  include,  Mr.  Kelly? 

A.  Well,  it  included  the  hull  of  the  vessel  proper, 
and  there  was  something  to  do  at  the  rudder.  And 
her  main  deck  we  had  to  plank  over,  and  we  had  to 
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ceil  all  the  inside  of  the  hold,  both  forward  and  aft, 
inside  of  the  vessel  after  we  had  her  finished,  after 
we  had  the  repairs  made  to  the  iron  work.  Of  course 
the  after  end  of  the  vessel  where  we  had  to  ceil  we 
took  off  the  old  ceiling;  the  iron  work  wasn't  dam- 
aged there;  we  took  it  up  and  put  re-ceiling  down, 
wooden  ceiling. 

'O.  Now,  hov/  much  keel  was  taken  out.  Mr.  Kel- 
ly? 

A.  We  ordered  about  forty-four  feet  from  Seat- 
tle from  Moran  Company.  There  was  somewhere 
about  forty-three  feet  went  in  her;  that  is  outside  of 
the  forefoot;  there  was  probably  seventeen  or  eigh- 
teen feet  of  the  forefoot,  that  went  in  there.  That  is 
the  same  as  the  keel,  only  forward. 

O.     Where  did  3^ou  get  this  keel  from? 

A.     Got  it  from  Moran  Company  at  Seattle. 

O.     Where  did  you  get  your  plates  from? 

A.  We  got  our  plates  from  the  east  through  j.  R. 
Bowles  and  Company. 

O.  Now,  what  was  the  condition  of  this  ship  at 
the  time  you  commenced  the  work  on  her,  and  took 
your  contract,  as  to  whether  she  was  in  alignment 
along  the  keel  or  not? 

A.  No,  she  was  not  in  line  with  the  keel.  She 
was  lying  down  at  the  bow,  the  forward  end  of  No.  1 
pontoon. 

O.  About  how  much  was  she  out  of  alignment, 
do  you  know,  Mr.  Kelly? 

A.  Well.  I  judge  probably  all  the  way  from  with- 
in five  to  eierhteen  inches;  T  never  measured  licr;  but 
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jus  I  judge  that. 

O.  Did  }()U  have  any  trouble  in  gelling  lliis  ship 
in  alignnienl  afler  you  took  the  contract? 

A.  Yes,  we  had  a  lot  of  trouble.  After  we  got 
ready  for  to  make  the  moulds,  I  went  to  Mr.  Mc- 
intosh and  informed  him,  well,  several  days  before 
we  were  ready  so  as  to  have  time.  Well,  he  told  me 
that  it  wouldn't  lake  many  minutes  for  to  do  it,  as 
soon  as  we  were  ready  to  let  him  know.  Well,  I  kept 
repeatedly  telling  him.  because  I  thought  he  would 
have  considerable  trouble,  and  when  we  actually  got 
ready,  was  waiting  for  him,  then  I  went  after  him 
pretty  hot,  and  it  didn't  seem  to  take  no  effect  for 
c|uite  a  while.  At  last  I  told  him  if  there  wasn't  some- 
thing done  I  would  inform  the  Port  of  Portland,  be- 
cause we  were  up  against  it  for  dock  dues  after  a 
certain  date. 

O.  Wlien  did  you  first  speak  to  him  about  having 
the  dock  ready? 

A.  I  spoke  to  him  somewhere  along  about  the  9th 
or  the  10th  of  the  month. 

O.     Tlie  9th  or  10th  of  July? 

A.     Yes,  about  that. 

O.  AVas  Mr.  Mcintosh  about  the  dock  all  the 
time? 

A.  Well,  I  could  not  say  he  was  there  all  the  time, 
no.  He  was  there  considerable.  Of  course,  I  was 
back  and  forw-ard  in  the  city  quite  a  bit  myself,  a 
time  or  two,  getting  material  and  such  as  that,  and 
other  things  down  there;  but  I  was  mostly  at  the 
dock,  probably  every  day  myself,  not  steady  all  the 
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time.  I  was  probably  down  there  in  the  morning' 
for  a  couple  of  hours  and  maybe  back  in  the  even- 
ing. 

Q.  Who  had  charge  of  the  business  when  yoti 
were  away? 

A.  Well,  we  had  a  foreman  there  b}'  the  name  of 
Mr.  Stewart,  and  then  Mr.  Rogers  tliere  was  around, 
one  of  my  partners. 

O.     Was  he  there  all  the  time? 

A.     He  was  practically  there  all  the  time,  yes. 

Q.  Now,  was  it  possible  if  Mr.  Mcintosh  had  at- 
tended to  his  business  to  have  gotten  that  dock  in 
alignment  in  a  short  time? 

Mr.  FLANDERS:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  not  within  tlie  issues 
made  by  the  pleadings. 

A.  I  would  judge  he  could  probably  put  that  dock 
in  line  in  a  day  or  two  days  anyhow;  1  should  think 
he  should. 

O.     When  was  the  dock  first  gotten  in  line? 

A.  Well,  on  the  14th  I  think  she  was  pretty  f.'iir; 
then  Monday  again  she  went  out  again,  and  then  ;i 
few  days  afterwards  we  got  her  fixed  up  again,  luU 
she  was  dropping  away  more  or  less  all  the  time ; 
l)ut  we  never  got  her  properly  into  shape  that  we 
could  do  good  until  about  the  18th  of  August.  Any 
time  that  we  would  get  a  show  we  wotild  make  any 
moulds  that  v/e  could  so  as  to  forv^'ard  the  work 
along.  As  soon  as  we  got  a  little  ^^•ork  in.  got  her 
boimd  together,  it  was  easier  to  keep  her  in  line. 

O.     What  was  the  trouble  about  not  liavinc;-  her  in 
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line?  In  what  \va}-  did  thai  interfere  with  yonr 
work? 

A.  Well,  the  first  thing  we  wanted  to  do  was  to 
g^et  in  the  keel.  As  soon  as  we  got  the  keel  in  line  we 
would  try  and  make  our  moulds  for  the  flooring 
plates  and  frames.  We  couldn't  proceed  with  our 
work  for  to  make  any  decent  joh  at  all,  except  she  was 
in  perfect  line  in  order  to  get  these  moulds  in  true, 
you  see,  to  the  shape  of  the  vessel. 

'O.  Witness  is  shown  Exhibit  6  and  asked  to  look 
at  this  cross-section  showing  the  keel  and  state  what 
he  means,  if  he  can  point  out  there  what  he  means  by 
flooring  plates. 

A.  This  is  a  flooring  plate  here,  the  frame  here 
(witness  indicating). 

Q.     "D",  isn't  it? 

A.  "D"  is  flooring  plate  and  "E"  is  the  frame  and 
"G"  is  the  lining,  and  "I"  is  the  keel  plate,  what  we 
call  the  keel  plate. 

O.     What  does  "C"  represent? 

A.     "C"  represents  keel  rivets. 

O.  Now,  you  say  it  was  necessary  for  you  to  have 
this  shi]:>  in  line  before  you  could  make  your  pattern 
for  these  keel  plates  and  your  frame? 

A.     Yes. 

O.     \\''here  did  you  ha^'e  these  keel  plates  made? 

A.  We  had  them  foundried.  This  bend  is  in  them; 
we  had  them  bent  up  at  Moran  Company,  Moran  Bro- 
thers. We  got  them  all  shipped  down  at  the  same  time 
as  we  got  the  keel  bow, — all  come  dov.m  in  a  car  to- 
gether.    But  we  put  all  holes  and  done  the  scarphing, 
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and  formed  the  shape  of  the  plates  here  after  they  came, 
ourselves. 

O.  Making  the  holes  and  scarphing,  all  that  was 
done  here? 

A.     Yes,  sir,  we  done  that  ourselves  here. 

0.  During  the  time  you  were  delayed  in  this  work 
by  the  fact  the  ship  was  not  in  line,  what  other  work 
did  you  do? 

A.  Well,  we  were  doing  any  w()rk  that  we  could  pos- 
sibly get  along  with.  We  done  quite  a  lot  of  v.'ork 
(wer  above  the  water  mark,  which  we  could  have  done 
after  the  vessel  was  off  the  dock. 

0.     Did  you  put  any  plates  in? 

A.  Yes,  sir,  we  put  in  some  above  the  water  mark. 
We  put  in  some  bulwark  plates, — put  in  some  bulwark 
plates  on  the  starboard  side  here  (indicating  on  dia- 
gram). Those  could  have  been  left  to  stand  almost 
until  the  last. 

O.  Witness  is  shown  Exhibit  5  and  asked  to  state 
about  how  many  of  the  plates  could  have  been  put  in  as 
shown  bv  this  opening  after  the  vessel  was  in  the 
water. 

Mr.  FLANDERS:  T  object  to  that  as  irrelevant  and 
immaterial. 

A.  Well,  all  the  plates  outside  of  this  one  above  the 
bilge  could  have  been  ])ractically  done  out  of  water. 

'O.  I  don't  think  this  shows  the  bilge  plates  in  here 
at  all. 

A.  No ;  you  have  got  to  have  an  extension  ]^lan  to 
show  the  bilge.  Tt  would  come  along  here  (indicating) 
about  half  way  up. 
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O.     About  half  way  up  the  openiug? 

A.     Yes,  about  that. 

O.  ^'ou  say  you  might  have  jiut  that  in  just  as  well 
outside? 

A.  (3h  yes,  as  long  as  it  was  above  the  water  mark, 
what  the  vessel  would  draw,  you  could  do  it  as  cheap 
outside  as  in  the  dock. 

O.     And  that  you  actually  did  ])ut  in? 

A.  1  put  it  in  in  the  dock,  because  it  was  the  only 
work  I  could  do  while  waiting  on  this  other  work;  we 
liad  to  have  something  for  the  men  to  go  on  with  them. 

O.     You  say  you  put  in  some  bulwark  plates? 

A.     1  put  in  tv^'o  bulwark  plates  on  the  starboard  side. 

0.  Did  you  do  any  wood  work,  or  anything  of  that 
kind  inside? 

A.  Oh  yes,  we  done  all  the  ceiling  in  the  after  hold. 
I  took  the  old  ceiling  up  and  put  the  new  ceiling  down, 
and  done  a  lot  of  deck  work  and  also  on  the  main  deck ; 
i  covered  it  too. 

O.  How  about  that  costing  you  more  or  less  by  put- 
ling  it  in  there? 

Mr.  FLANDERS:  T  object  to  that  as  incompetent, 
u-relevant  and  immaterial. 

A.  Well,  it  would  cost  more  for  carpenters  in  the 
(lock:  we  had  to  pay  them  a  half  a  dollar  a  day  more 
there  than  we  had  to  outside.  That  was  the  standard 
wage. 

O.  And  your  material,  did  that  cost  you  anything 
more? 

A.  Oh  yes,  it  cost  us  more  in  handling  it.  You 
ran  ship  material  into  a  boat  lying  along  side  a  wharf 
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easier  than  you  can  into  a  dry  dock. 
Q.     For  what  reason? 

A.  Well,  because  you  have  got  to  do  a  lot  more 
handling  in  it;  you  know  there  is  quite  a  difference  in 
a  vessel  being  alongside  a  wharf  and  vvdien  it  is 
being  pulled  up  to  the  dry  dock  and  then  having  to  pull 
it  in ;  it  would  cost  you  probably  twice  the  amount. 

O.  You  said  you  spoke  to  Mr.  Mcintosh  about  put- 
ting this  dock  in  line? 

A.  Well,  I  spoke  to  Mr.  Mcintosh  probably  a  dozen 
times  or  more,  but  he  didn't  seem  to  give  me  any  satis- 
faction and  I  went  to  Mr.  Johnson  and  asked  Mr.  John- 
son,— I  says,  "Perhaps  3'ou  can  bear  more  infkience 
with  him  than  1  can,"  and  he  went  and  had  a  talk  with 
him  and  what  Mr.  Johnson  told  him  I  don't  know.  I 
know  he  spoke  to  him,  but  he  couldn't  get  any  satisfac- 
tion ;  he  couldn't  do  anything  except  Mr.  Mcintosh  told 
him  to. 

y.  Mr.  Kelly,  about  how  much  were  you  delayed 
in  the  repair  of  this  ship  by  the  failure  of  Mr.  Mcin- 
tosh to  keep  this  ship  in  line? 

Mr.  FLANDERS:  I  object  to  that  as  incompetent, 
n-relevant  and  immaterial,  and  not  within  the  issues 
made  in  the  pleadings. 

A.  Oh,  I  would  say  probably  siKteen  or  seventeen 
days. 

Q.     Sixteen  or  seventeen  days? 

A.     Yes. 

O.     What  would  this  delay  consist  of? 

A.     Well,  the  main  delav  was  the  thing  thnt  v;c  lind 
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U)  get  in  order  for  to  get  the  vessel  out  of  the  water, 
was  to  get  this  keel  in.  We  couldn't  do  nothing,  prac- 
tically speaking,  until  wc  got  this  in.  That  was  the 
Hrst  start  off  before  we  could  make  moulds  for  the 
floors.  Then  afterwards  we  had  to  get  the  moulds  made 
fur  the  frames  and  floors,  had  to  get  them  the  shape 
of  the  vessel.  That  was  the  main  thing.  As  soon  as 
we  had  the  keel  in  and  had  the  frame  and  floor  plates, 
the  shell  plating,  as  soon  as  we  had  the  shell  plating  on 
and  rivited — we  could  have  done  all  this  riveting  even 
and  the  flooring  after  it  was  outside;  all  we  had  to  do 
w  ris  to  have  them  bolted  together  and  placed  on  the  in- 
side. As  long  as  we  had  the  outside  shell  rivited  and 
l>erfectly  tight  we  could  have  floated  the  vessel  and  done 
all  the  other  work  outside. 

Cross  Examined. 
I      (By  Mr.  FLANDERS): 

O.  ■Sir.  Kell}',  your  original  contract  was  made  with 
whom  ? 

A.     Mr.  Peterson. 

O.     That  was  a  verbal  contract? 

A.  Well,  the  verbal  contract  was  first.  I  met  him 
down  the  street  here  and  he  offered  me  a  certain  sum 
for  to  do  the  iron  work,  not  no  wood  \\-ork  at  all,  and  I 
told  him  I  thought  with  about  five  thousand  dollars 
more  on  it  I  would  take  the  job;  so  he  says,  "All  right, 
I  \Vill  go  you." 

O.     That  was  about  when? 

A.  That  was  about  probably  June  20th  or  21st, 
somewhere  around  about  that. 
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Q.     And  on  that  you  started  to  work? 

A.  Well,  I  started  the  next  day.  I  seen  him  in  the 
city  and  went  down  and  started  the  next  morning;  I 
couldn't  say  exactly  what  date,  but  it  would  be  four  or 
five  days  before  the  26th,  before  the  original  contract 
was  made,  the  proper  contract. 

Q.  Yes.  Then  it  was  after  his  talk  with  you  and 
your  actually  starting  in  to  work  that  he  got  Mr.  Walker 
to  prepare  the  specifications,  was  it? 

A.  Yes.  Mr.  Hoben,  he  had  a  sort  of  a  specifica- 
tion drawn  up,  and  he  gave  me  this,  but  they  were  not 
binding,  or  anything;  you  could  have  construed  them 
anyway;  and  he  told  me  to  go  down,  he  didn't  want  to  . 
have  the  vessel  lying  there  any  longer,  I  guess,  than 
possible  in  the  dock,  and  he  told  me  to  go  down  and  start 
to  work  and  if  there  was  any  more  Wfork  than  what  I 
had  given  him  there  on  the  Job  that  he  would  give  me 
that  amount,  a  certain  amount  of  money  for  doing  it, 
and  if  there  was  any  more  work  and  I  didn't  take  it  by 
contract  he  would  allow  me  the  days'  work  for  what 
work  I  had  already  done, — if  there  was  any  change  in 
the  agreement. 

Q.  So  Mr.  Walker  came  over  between  the  time  you 
first  began  work,  which  was  the  20th  or  21st, — 

A.     Somewhere  around  there,  yes. 

O.  (Continuing) — and  the  26th,  which  was  the  day 
when  he  had  the  specifications  prepared? 

A.     Yes. 

0.  And  you  signed  the  contract  which  covered  more 
repairs  than  what  Peterson  had  first  talked  to  you 
about  ? 
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A.     Yes,  that  is  right. 

O.     That  is  right,  isn't  it? 

A.     That  is  right. 

y.     Voii  ortlered  the  keel  from  Ahiran  Brothers  ? 

A.     Yes,  sir. 

O.     When  did  you  order  it? 

A.  Well,  I  think  I  ordered  the  keel. — oh,  ])rohably 
two  or  three  days  after  we  started  in  on  the  job.  I  or- 
dered it  a  certain  length,  you  know;  T  ordered  it  long 
enough :  I  conldn"t  get  the  exact  length  the  condition  the 
vessel  was  in,  but  in  order  to  forward  the  work  I  order- 
ed it  longer  than  what  we  actually  needed. 

O.     When  did  you  get  that  keel  ? 

A.  I  think  that  keel  came  somewhere  around  about 
I  he  6th  or  8th  of  August. 

O.     You  are  sure  of  that? 

A.  Well,  I  am  not  jiositive  now,  but  I  know  it  was 
pretty  well  about  that. 

O.  Have  you  any  record  to  show  when  that  keel 
was  actually  received  by  you? 

A.  Xo,  I  can't  sa\-  we  have,  but  if  we  would  hunt  up 
the  old  records  we  could  get  the  bill  of  lading,  that 
is  the  invoice;  I  think  we  have  some  of  them  yet,  I  am 
not  certain,  but  that  would  give  it. 

O.  The  bill  of  lading  wouldn't  show  the  date  they 
came  ? 

A.  Well,  the  invoice  would  show  the  date  it  was  ship- 
ped on.  Thev  would  let  us  know  on  that.  I  think  I 
could  get  that  even  from  the  Moran  Compan}%  but  we 
have  them  old  bills  yet,  T  guess. 

O.     But  vou  have  no  record  to  show  the  date  of  the 
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receipt  of  the  keel? 

A.  Well,  I  don't  knoW;  it  ought  to  show  in  our 
books;  somewhere  along  about  that  time.  The  Rail- 
way Company  could  give  it  to  us ;  I  think  that  could  be 
easily  found  out. 

Mr.  FLANDERS :  Well,  I  ask  that  Mr.  Kelly  supply 
ihat  data  showing  the  time  the  keel  was  actually  re- 
ceived by  him. 

O.     it  was  delivered  at  the  dry  dock,  was  it? 

A.  Yes,  it  came  down  with  the  keel  plates  from  Mor- 
an's,  was  delivered  down  here  at  the  dry  dock. 

O.     At  the  dry  dock  ? 

A.  Well,  yes,  at  the  dry  dock ;  right  at  the  dry  dock, 
yes. 

Q.  Now,  the  keel  plates  came  along  with  the  keel, 
did  they? 

A.     Yes,  sir. 

Q.  Now,  until  you  got  the  keel  you  could  do  noth- 
ing, could  you,  in  shape  of  getting  it  in  finished  shape 
lor  the  work? 

A.  No,  nothing.  Well,  we  got  some  holes  drilled ; 
we  got  most  of  the  holes  drilled  up  there  before  it  came 
down;  that  is  clear.  We  could  get  the  holes  drilled 
uhere  we  were  going  to  put  new  plates  on,  but  wdiere  the 
old  plates  would  work  in  we  couldn't  drill  them  until 
we  got  the  thing  in  proper  shape;  so  1  left  them  for 
the  time. 

O.  Now,  when  that  ship  was  gotten  in  line,  how  long 
vv-ould  it  take  you  to  make  the  pattern  for  the  keel? 

A.  Oh,  probably  the  length  of  the  i:)attern  and  the 
length  of  the  keel,  probably  an  hour. 
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Q.  And  as  soon  as  you  got  your  pattern,  why  then 
you  could  go  to  work  on  getting  the  keel  in  exactly  the 
right  length? 

A.     Oh  yes. 

Q.  It  came  over  to  you,  did  it  not,  finished,  excejjt- 
ing  that  its  length  was  not  correct? 

A.     Its  length  was  not  correct. 

O.  Ves.  All  that  you  would  have  to  do,  all  that 
you  needed  the  pattern  for,  as  far  as  the  keel  was  con- 
cerned, was  to  get  the  exact  length  required  for  the 
new  piece  to  go  into  the  vessel? 

A.  You  see,  we  would  have  to  get  the  exact  length 
for  to  do  the  scarphing  on  the  boat,  for  to  scarph  the 
old  keel  on  the  boat  for  to  suit  the  new  keel  we  were 
putting  in  we  W'Ould  have  to  get  the  dead  correct  line. 
We  ordered  the  keel  a  certain  length  scarphed,  and  as 
manv  holes  as  we  could  get  put  into  it ;  we  got  the  holes 
all  drilling  in  where  we  were  going  to  put  in  the  new- 
plates,  but  where  the  old  keel  plates  were  going  to  be 
retained,  where  the}'  v»ere  already  in,  we  had  to  let 
that  go  until  it  was  in  position  Then  before  we  could 
make  the  scarph  on  the  old  keel  plates  we  had  to  get 
the  ship  in  proper  line  in  order  for  to  take  the  proper 
length  for  to  make  the  scarphs  on  the  old  keel  on  the 
boat,  so  as  to  scarph  them. 

Q.     Now,  w'hat  are  the  scarphs? 

A.  Well,  Mr.  Walker  has  one  designed  here.  That 
is  a  scarph  (witness  indicating  on  Exhibit  6). 

O.  \^'ell,  the  new  keel  is  dove-tailed  into  the  old ;  is 
that  the  idea? 

A.     "S'es,  lapped  into  the  old. 
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0.     Did  you  need  moulds  for  this  scarphing? 

A.  Yes,  we  took  a  wooden  templet  or  mould  off  of 
the  new  keel  and  then  took  a  steel  tape  line,  or  a  long 
batten  and  took  the  length  of  the  new  keel  and  marked 
it  on  the  old  keel,  the  position  of  it  where  it  would  go 
in,  and  marked  our  holes ;  likewise  where  we  would  get 
time  to  make  this  scarph,  that  is  on  the  old  keel,  where 
the  new  keel  would  fit  in  against  it,  we  had  to  do  that, 
an  in  order  to  do  that  and  take  the  exact  length,  and 
get  time  to  make  a  good  job  of  it,  the  boat  had  to  come 
properly  into  line.  The  way  she  was  why  it  would  have 
thrown  the  keel  longer ;  we  had  to  cut  it. 

O.  Now,  the  new  keel  was  the  first  piece  of  work 
you  had  to  do,  wasn't  it? 

A.  Yes,  the  new  keel  was  the  first  thing  we  practi- 
cally had  to  put  back  into  place  to  get  along  with  all  of 
our  work. 

O.  And  you  could  not  do  much  with  your  frames 
and  plates  until  you  got  your  keel  in,  could  you  ? 

A.     No,  we  couldn't  make  no  headway  on  them. 

O.  Now,  when  did  you,  in  point  of  fact,  get  your 
keel  in? 

A.  AA^ell,  I  could  not  say  now,  for  definite,  as  T 
haven't  got  no  proper  record  of  when  we  actually  did 
jjut  that  keel  in.  I  judge  it  would  be  somewhere  around 
about  early  in  August,  probably  about  the  1st  or  2nd 
of  August,  or  the  first  week  in  August. 

O.  I  thought  you  said  the  keel  wasn't  cut  here  at 
all? 

A.     After  the  keel  first  came  here  it  M-as  read^-  to  go 
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in  with  the  exception  of  getting-  the  proper  length  of  the 
keel  and  making  scarphs  for  llie  okl  work,  which  took 
proljal)ly  three  or  four  days. 

O.  Well,  ycHi  were  able  to  get  your  keel  in.  then, 
after  it  arrived  early  in  August? 

A.  X(^,  I  couldn't  get  the  keel  in  until  T  got  the 
scarphs  in  the  old  keel. 

O.  Well,  when  did  you  get  the  scarphs  in  the  old 
keel  done? 

A.  It  was  sometime  in  August.  I  had  to  wait  un- 
til I  got  the  ship  in  proper  line  before  I  could  get  the 
proper  length  for  to  do  that.  The  ship  the  way  she 
was  leaning  out  of  line,  it  Was  risky  for  me  to  take  a 
Itatten  and  measure  a  new  rivet  of  the  keel  and  pull 
it  on  the  boat  the  way  she  was  in;  I  would  not  get  it 
true  enough. 

O.  But  in  what  manner,  if  at  all,  Mr.  Kelly,  were 
\ou  delayed  by  the  fact  of  the  vessel  not  being  in  line 
u])  to  the  time  that  the  keel  had  arri^'ed  in  Portland? 

A.  Well,  we  were  not,  you  see,  very  much  inconveni- 
enced,— delayed  probably  about  four  or  five  days. 

().  How  do  vou  arrive  at  this  four  or  five  days 
of  lost  time? 

A.  Well,  supposing  this  keel  had  not  arrived  for  a 
month  afterwards,  if  the  vessel  had  htcn  put  in  proper 
line  just  as  soon  as  I  had  got  my  old  work  out  I  could 
have  sul^stituted  a  piece  of  wood  to  act  as  wooden 
keel  and  went  to  work  and  made  all  my  moulds  for 
the  whole  frames  throughout,  and  T  could  have  had 
all  mv  frames  done,  and  mv  floor  ready  to  go  into 
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place  as  soon  as  this  keel  came  from  Seattle. 

Q.     But  you  knew  when  the  keel  was  to  come  from 
Seattle,  didn't  you? 

A.  Well,  1  couldn't  say  for  sure;  I  knew  within 
probably  a  few  days.  They  didn't  give  me  an  exact 
guarantee.  But  supposing  the  keel  hadn't  come  and 
the  vessel  had  to  be  put  into  line — I  done  a  job  some- 
thing like  this  one  time  over  in  \'ictoria,  B.  C,  about 
seventeen  years  ago,  and  We  got  the  keel  down  in  San 
Francisco;  during  the  time  of  getting  the  keel  in  San 
Francisco  I  had  substituted  a  wooden  mould  exactly  the 
same  size  of  the  keel  and  I  went  to  work  and  got  all  my 
moulds  out  for  the  framing  and  flooring  and  even  put 
on  the  shell  plate,  and  all  I  had  to  do  when  this  keel 
came  here  was  to  drop   it  into  place. 

O.  But  in  point  of  fact  in  this  particular  repair  job 
you  did  not  intend  to  put  in  this  wooden  piece,  did  you? 
A.  Oh  yes,  sir.  The  ship  had  to  be  in  line.  If  I  had 
been  waiting  three  days  I  would  have  put  in  the  wooden 
mould,  because  the  wooden  mould  would  have  cost  me 
not  to  amount  to  nothing  for  putting  it  in.  The  keel  was 
three  by  nine.  T  could  have  done  it  easih-  bv  going  down 
to  the  lumber  mill  and  ordering  a  piece  of  wood  three  bv 
nine  and  putting  it  up  there  to  take  the  place  of  the  steel 
bar  keel,  until  such  time  as  T  got  it.  You  may,  however, 
Inrn  out  and  ])ut  in  the  floors,  framing  and  shell  bars, 
and  rivet  your  shell  plating  up  too,  and  when  that  keel 
would  ha^'e  come  all  you  Avould  have  to  do  was  shove  it 
in  place.  \o\.\  could  put  that  keel  in  probablv  in  three 
or  four  hours,  right  in  place,  drop  your  wooden  mould 
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out.     The  other  steel  bar  would  take  its  place. 

O.  r.ul  in  point  of  fact,  Mr.  Kelly,  up  to  the  time 
of  the  arrival  of  the  keel,  you  were  just  as  nuich  waiting- 
tor  thai  keel  to  arrive  as  you  w'ere  for  the  dock  to  be 
o-otten  in  line,  weren't  you? 

A.  No.  If  the  dock  had  been  got  in  line  1  would 
ha\'e  went  to  work  immediately,  and  shoved  in  a  wood- 
en mould  and  went  on  with  my  moulds  immediately.  It 
v/as  simi)lv  a  matter  of  sending  one  of  our  men  down 
to  get  a  piece  of  timber  three  by  nine  and  so  many  feet 
in  length,  and  he  could  have  got  that  probably  down  to 
the  dock  in  an  hour;  the  sawmill  is  practically  beside 
us:  and  we  could  have  shoved  it  up  into  i)osition  and 
then  v;ent  to  work  and  made  our  moulds. 

p.  When  did  you  in  i)oint  of  fact,  ls\r.  Kelly,  make 
the  moulds  for  the  keel  ? 

A.  As  soon  as  we  got  the  keel  up  in  ix)sition  we 
started  in  to  make  our  moulds,  but  back  and  forwards, 
ii  was  working  out  of  position  back  and  forwards,  and 
v^-e  had  to  do  the  best  we  possibly  could  under  the  circum- 
stances, and  try  to  make  the  flooring,  now  and  again  a 
frame,  in  order  to  get  the  place  a  little  patched  up  so 
v/c  could  hold  the  vessel  in  position. 

O.  Xow,  can  vou  state  the  date  you  first  got  your 
moulds  completed  ? 

A.     Our  moulds  completed? 
O.     Yes. 

A.     No,  T  could  not:  no,  sir.     I  could  only  guess  at 

that.     P.ut  it  was  pretty  well  on  in  August,  T  know^; 

but  it  was  the  latter  end  of  August  before  we  got  our 
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moulds  completed.  My  idea  was — we  sent  for  the  steel 
from  Chicago,  and  my  idea  was  if  we  had  got  the  vessel 
in  good  shape  for  to  go  to  work  and  have  all  of  our 
wooden  patterns  made,  that  is,  for  the  frames,  have  them 
all  made  ready  to  drop  on  as  soon  as  the  steel  came  out 
from  the  East,  in  order  to  shove  the  work  ahead.  But 
the  steel  was  here  from  the  east  long  before  we  started  to 
make  any  patterns  at  all. 

O.     When  did  the  steel  get  here  from  the  East? 

A.  I  think  somewhere  around  the  19th  of  July.  I 
thing  it  was  about  that,  somewhere  along  about  that 
date.  The  steel  was  b.ere  practically  two  weeks  before 
we  started  to  make  any  patterns  at  all.  and  I  thought  we 
would  have  all  our  patterns  made,  and  we  would  be 
Avaitingon  the  steel  arriving;  that  is  what  we  figured  on. 

O.  So  you  began  to  make  your  patterns  for  the 
frames  about  the  first  of  August;  is  that  right? 

A.  No;  it  was  two  or  three  days  on  in  August,  prob- 
ably three  or  four  days,  somewhere  in  the  first  week. 
That  is  the  frames  for  the  broken  ]iart. 

Q.  Yes ;  the  rest  of  the  work,  of  course  you  were  go- 
ing along  with? 

A.  ^"es  ;  we  v/ent  r^hcad  Avith  other  v/orlc  ns  much 
as  we  possiblv  could  during  the  time  \\q  v,'ere  Vi^aiting 
on  this. 

O.  Now,  your  first  talk  to  Mr.  Mcintosh  about 
getting  the  dock  in  line  you  say  was  on  the  9th  of 
July? 

A.  Yes,  sir.  about  the  9th  or  lOth  of  July;  I  think 
that  is  right. 
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(j.  l^id  you  have  any  talk  with  liim  dtlier  than  on 
this  ouQ  occasion? 

A.  Oh  yes.  Afterwards  I  kept  repeatedly  after 
him;  in  fact,  I  was  after  him  every  day  I  saw  liim. 

O.      What  (hd  he  say  to  you? 

A.  In  fact,  he  never  gave  me  no  proper  decisive 
answer  what  he  would  do.  I  even  went  to  Mr.  John- 
son and  asked  him,  suggested  things  to  him  and  ask- 
ed him  to  go  and  see  Mr.  Mcintosh,  he  would  proha- 
bly  pay  more  attention  to  him  than  me.  Mr.  Johnson 
said  he  liad  no  power  to  do  anything  except  Mr.  Mc- 
intosh told  him.  fn  fact,  at  last  I  told  Mr.  Alclntosh 
on  the  dock- — not  on  tlie  dock  but  in  front  of  the  dock, 
th:it  the  matter  would  be  rei)orted  to  the  Port  of 
Porland  if  he  didn't  try  to  get  the  dock  into  line  at 
once. 

{}.  Can  you  give  the  date  when  that  conversa- 
tion was  had? 

A.  Well,  I  would  judge  that  that  would  be  prob- 
ablv  ;ibout  the  8th  or  9th  of  August,  whenever  T  got 
on  to  him.  I  would  not  sa}-  for  sure,  but  probably 
somewhere  along  about  that  time. 

O.  Now.  you  say  you  made  a  number  of  repairs  on 
the  Elder  in  the  dry  dock  which  could  have  been 
made  \\ith  the  vessel  afloat? 

A.     Yes. 

O.  Now,  you  didn't  keep  the  vessel  on  the  dry 
dock  in  order  to  make  these  repairs,  did  you? 

A.  No ;  I  had  a  great  many  of  them  repairs  made 
before  I  had  the  bottom  work  at  all  made.  T  had  a 
lot  of  the  repairs  made  above  the  water,  work  which  T 
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could  have  done  outside. 

Q.     That  did  not  delay  you  on  the  dock  at  alP 
A.     Oh  yes. 
Q.     How? 

A.     In  the  first  place,  if  we  could  have  got  the  ves- 
sel in  line  and  got  ahead  with  the  hottom  work,  that 
was  the  work  below  the  water  mark,  that  was  the 
work  I  would  have  crowded  all  my  men  onto  in  order 
to  float  the  vessel  and  save  dock  dues,  and  all  the  oth- 
er work  could  have  been  done  after  the  vessel  was 
afloat.     But  owing  to  the  delay  in  getting  the  vessel 
into  line  I  had  to  k-ep  my  men  going  at  something. 
and  consequently  I  just  distributed  them  around  on 
any  work  I  had  to  do  irrespective  of  whether  it  was 
above  water  mark  or  below  it. 

Q.  But  in  point  of  fact  that  vessel  was  undocked 
as  soon  as  the  repairs  to  her  bottom  were  completed, 
wasn't  she? 

A.  Well,  the  following  morning.  The  repairs 
was  completed  on,  I  think,  Tuesday.  I  have  a  note 
here  when  she  left  the  dock,  T  think  (witness  refers  to 
memorandum  book).  They  were  finished  Monday 
evening  and  she  was  floated  on  Tuesday  morning.  ' 
'[}.  Now,  these  repairs  that  3-ou  did  above  the 
water  line  you  did  on  the  dock  before  you  preferred 
to  do  that  on  the  dock  rather  than  wait  until  the  ves- 
sel was  floated  and  then  do  them,  didn't  you? 

A.  Well,  it  was  the  only  thing  I  had  to  do;  T  had 
to  keep  my  men  going  or  else  let  them  walk  around 
and  pay  them,  or  else  lay  them  off  of  the  iob.  and  it 
would  have  been  a  pretty  hard  proposition  for  me  to 
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ha\c  got  them  around  again  whenever  i  wanted  them. 

O.  Now,  you  say  your  contract  was  that,  after  a 
certain  numl)er  of  days,  the  dock  dues  should  lie  for 
your  account? 

A.     Yes. 

O.     And  how  many  days  were  you  allowed? 

A.     Allowed  sixty  days. 

O.     Sixty  days  from  what  date? 

A.  From  the  26th  of  June,  Sundays  not  included 
and  holidays. 

Q.     Was   anything  deducted   from   your   contract 


price  ? 

A.     Yes. 

O.     On  account  of  dock  dues? 

A.     Yes. 

O.     How  much? 

A.  About  a  balance  of  $2,100  due  us  on  our  con- 
tract yet,  somewhere  about  that. 

0.     They  penalized  you  that  much,  did  they? 

A.     Yes. 

O.  Because  they  claimed  that  it  was  your  fault 
to  the  tune  of  $2,100  that  the  dock  dues  had  been  in- 
curred;  is  that  it? 

A.  Well.  I  sort  of  thought  that  they  held  it  to  see 
how  the  case  would  turn  out  with  the  Port  of  Port- 
land.    That  is  as  far  as  I  could  imderstand  it. 

O.     Did  vou  ever  receipt  to  them  in  full? 

A.  No:  all  that  I  ever  got  is  the  amount  of  money 
tbnt  v,'e  received  on  the  contract;  I  have  it  in  the  booV 
here:  and  the  contract  nrice  is  stated  in  the  agree- 
ment. 
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Q.     Now,  can  you  give  the  exact  amount? 
Mr.  SMITH:    I  object  to  that;  it  is  irrelevant,  in- 
competent and  immaterial. 

A.     The  exact  amount  I  think  is  $51,683.84. 

Q.     And  the  contract  price  is  how  much? 

A.  The  contract  price,  I  am  not  positive.  Do  you 
remember?  Wasn't  it  $46,750,  and  then  we  done  the 
oil  tank  besides  that;  besides  that,  there  was  seven 
thousand  dollars  allowed  for  it  outside  the  settlement 
I  had  with  Mr.  Doe  regarding-  evtra  work.  There 
was  seven  thousand  dollars  allowed  in  the  written 
agreement,  the  written  contract  we  made.  You  can 
add  seven  thousand  and  forty-six  thousand  sei  en 
hundred  and  fifty. 

Q.     Yes ;  that  would  make  v$2,066.16  which  was  de- 
ducted ? 

A.     Yes,  that  is  right. 

O.     You  don't  remember  whether  vou  signed  a  re- 
ceipt in  full,  do  you? 

A.     No,  I  did  not  sign  no  receipt  in  full ;  no,  sir. 

'O.  You  have  contested  the  claim  with  the  own- 
ers? 

A.  Well,  yes.  T  took  the  matter  up  several  times 
with  Mr.  Peterson  but  didn't  get  any  satisfaction,  and 
I  spoke  to  Mr.  Doe  regarding  the  matter,  and  he  re- 
ferred me  to  Mr.  Peterson,  said  Mr.  Peterson  would 
evidently  settle  it  up  with  me. 

Q.  You  have  m.-de  no  ;;ttemi)t  to  collect  this  $2,- 
066.16  from  them,  have  vou? 

A.     No,  not  that  full  amount:  no. 
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O.  Do  you  know  under  what  basis  they  arrived  at 
this  amount. 

A.  Well,  I  i^uess  they  figured  up  fifteen  days' 
dock  dues  runs  about  $115  to  $117  a  day;  still  there 
was  a  balance  there  above  the  dock  dues;  there  was  a 
balance  coming  to  us.  In  fact,  T  didn't  sign— the  only 
bills  I  signed  for  the  money  was  the  check  that  Mr. 
Peterson  give  me.  He  generally  give  me  a  check 
every  week  which  I  endorsed  when  T  went  for  the 
money  at  the  bank.  He  give  us  a  check  for  a  certain 
amount  every  week,  and  as  I  went  down  to  the  bank 
I  endorsed  it  and  got  the  money. 

O.     You  put  the  Beechly  on  the  dry  dock? 

Mr.  SMITH:  Just  before  you  ask  that  fpiestion,  I 
move  to  strike  out  all  the  testimony  concerning  the 
contract,  and  the  amount  of  it,  and  how  much  he  was 
p^^icl — all  the  testimony  succeeding  the  last  objection 
made  by  me — on  the  ground  that  it  is  irrelevant,  in- 
competent and  immaterial. 

O.  You  put  the  Beechly  on  the  dry  dock  here,  did 
you  not.  and  repaired  her  under  a  contract? 

A.     Yes,  sir. 

p.     After  your  experience  with  the  Elder? 

A.     Yes,  sir. 

O.     Mr.  Mcintosh  was  superintendent  then? 

A.     Yes,  sir. 

O.  Your  criticism  of  the  dry  dock  and  of  Mr.  Mc- 
intosh's management  as  superintendent  was  not  so 
strong  as  to  keep  you  from  doing  other  work  on  that 
same  dock  with  him  there,  was  it? 

A.    No.  But.  Mr.  Flanders,  the  Beechly  and  the  El- 


204         The  Steamship  Geo.  W.  Elder,  et  al 

del-  was  two  different  vessels.  The  stability  of  the 
Beechly  was  not  gone  at  all;  you  could  have  docked 
the  Beechly  on  almost  any  class  of  a  dock  as  long  as 
you  had  her  lifted  up.  The  pontoon  dropping  down  a 
little  wouldn't  have  done  her  but  little  harm,  because 
the  stability  of  that  vessel  wasn't  gone  whatever. 

Q.  It  would  have  been  a  pretty  hard  thing  with 
the  Elder  in  the  condition  in  which  she  was  on  the 
dock  after  the  broken  parts  had  been  removed— it 
was  a  matter  of  difficulty,  was  it  not,  to  get  the  ves- 
sel in  line? 

A.  Well.  I  don't  see  why  it  should.  T  think  that 
any  man  that  thoroughly  understood  his  business 
could  manage  that  all  right. 

Q.  Did  you  ever  tackle  a  job  like  that  on  a  float- 
ing dry  dock  before? 

A.  Not  on  a  dock  of  that  description,  not  on  a  sec- 
tional dock. 

(Witness  excused.) 

WILLIAM  ROGERS  was  next  produced  as  a  wit- 
ness on  behalf  of  Claimant,  and.  having  been  first  du- 
ly sworn  to  tell  the  truth,  the  v^•hole  truth  and  noth- 
ing but  the  truth,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  SMITH): 

Q.     State  your  name,  residence  and  occupation. 
A.     William  Rogers ;  Crystal  Beach,  near  Seattle, 
and  my  business  is  foUovving  the  ship  lousiness. 
Q.     You  are  over  twenty-one  years  old? 
xA..     Yes,  sir. 
'O.     How  long  have  you  been  in  this  business? 
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A.     Al)out  seventeen  years — fifteen  years. 

g.     Where? 

A.  Well.  I  have  been  at  it  on  this  coast  here  seven 
years,  and  about  eight  years  in  the  old  country. 

'O.      In  what  part  of  the  old  country? 

A.     Belfast,  Ireland. 

().  Did  you  have  anything  to  do  with  the  repairs 
and  rebuilding-  of  the  steamship  Elder? 

A.  Yes;  I  was  present  all  the  time  she  was  under 
construction. 

O.  You  were  one  of  the  owners  or  partners  with 
Mr.  Kelly? 

A.     One  of  the  partners. 

O.  In  the  Portland  Steel  Shipbuilding  Com- 
pany? 

A.     Yes. 

(_).  You  were  present  at  the  beginning  of  the  re- 
pairs of  this  ship? 

A.     Yes,  sir. 

Q.  What  was  the  condition  of  this  ship  when  you 
undertook  to  repair  and  rebuild  her? 

A.     She  was  almost  broken  in  two  amidship. 

O.     About  how  much  hole  was  in  her? 

A.  I  guess  about  fifty  feet  on  the  bottom,  extend- 
ing up  almost  to  the  main  deck. 

O.  What  was  the  condition  of  the  ship  as  to  the 
keel,  as  to  whether  it  was  straight  or  not  when  you 
first  undertook  to  work  on  her? 

A.  The  keel  was  out  of  line  forward  on  No.  1  pon- 
toon. 
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O.  Was  any  effort  made  to  put  that  pontoon' in 
line? 

A.  Yes,  there  was  several  efforts  made  to  put  it  in 
line,  but  it  was  the  18th  of  August,  I  think,  before 
they  finally  got  it  in  line  to  our  satisfaction. 

O.  Did  you  speak  to  Mr.  Mcintosh,  or  hear  any- 
body else  speak  to  Mr.  Mcintosh  about  it? 

A.  No,  T  didn't  speak  to  Mr.  Mcintosh,  but  I 
heard  Mr.  Kelly  speaking  to  both  Mr.  Mcintosh  and 
Mr.  Johnson,  and  suggesting  to  Mr.  Johnson  to  go 
to  Mr.  Mcintosh,  and  suggestions  that  he  made  to 
Mr.  Johnson  for  to  put  it  to  him,  that  he  thought  Mr. 
Mcintosh  getting  suggestions  from  him  he  would 
take  it  from  Mr.  Johnson  more  than  he  would  anyone 
else, 

Q.  How  about  Mr.  Mcintosh  being  about  there; 
was  he  there  all  the  time? 

A.     No ;  he  was  away  quite  a  lot  of  time. 

O.  About  how  long  did  the}-  work  upon  this  dock- 
trying  to  get  it  in  line? 

A.  Well,  they  had  it  in  line  about  the  16th  of 
July  and  it  went  out  of  line  again  the  following  Mon- 
day morning.  It  was  Saturday  they  got  it  in  pretty 
good  shape,  and  when  we  came  back  Monday  it  was 
out  again,  and  they  worked  off  and  on  for  about  three 
weeks  after  that.  It  was  about  the  18th  of  August  be- 
fore they  finally  got  it  in  line  to  our  satisfaction. 

O.  Now,  what  was  the  trouble  that  you  could  not 
work  upon  this  vessel ;  what  was  the  reason  you  could 
not  work  upon  this  vessel  when  the  dock  was  out  of 
line? 
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A.  Well,  we  couldn't  get  our  templets  for  the  keel 
on  account  of  being  out  of  line;  we  couldn't  get  the 
correct  line  and  get  the  scarphs  and  get  the  keel  in, 
get  them  all  taken  approximately  and  order  all  the 
material  for  the  frame,  shells  and  keelsons,  and  every- 
thing; we  couldn't  do  anything  until  we  got  the  keel 
right  in  line. 

0.  How  much  time  do  you  think  you  lost  by  the 
fact  that  this  dock  was  not  in  line? 

A.  Well,  it  was  about  four  weeks  lost  during  the 
time  it  wasn't  in  line  but  we  were  doing  other  work 
on  the  boat  during  that  time. 

'O.  Well,  do  you  think  you  actually  lost  any  time 
in  making  your  repairs  by  the  fact  the  dock  was  out  of 
line? 

A.  Yes;  we  lost  probably  fifteen  or  sixteen  days; 
1  would  say  about  sixteen. 

Cross-Examined. 
(By  Mr.  FLANDERS): 

O.  Do  you  know  when  the  keel  arrived  in  Port- 
land? 

A.  Well,  I  don't  know  the  correct  time  the  steel 
arrived  in  Portland. 

0.     The  keel? 

A.     Steel,  yes. 

Q.     No.  the  keel. 

A.  Oh,  the  keel.  I  think  it  arrived  about  in  the 
early  part  of  August  down  at  the  dock. 

Q.     You  could  not  give  the  date? 

A.     I  could  not  give  the  proper  date. 

O.     Now  the  plates  and  frames  arrived  how  much, 
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if  any,  before  the  keel  arrived? 

A.  Well,  I  would  say  they  arrived  about  eight  or 
ten  days  before  them. 

Q.  What  position  did  you  hold  in  the  Portland 
Steel  Ship  Company? 

A.  I  was  treasurer  of  the  Portland  Steel  Ship 
Company. 

Q.  Did  you  have  anything"  to  do  with  the  actual 
work  upon  the  boat  ? 

A.     Yes,  I  was  there  all  the  time  aboard  the  boat. 

O.     You  were? 

A.     Yes,  assisting  Mr.  Kelly. 

O.     What  were  you  doing  yourself? 

A.     Well,  I  was  doing  ship  fitting  too  myself. 

0.     Your  duties  as  treasurer? 

A.     Yes. 

O.  Handling  the  money  of  the  concern  did  not 
take  up  all  of  your  time,  and  you  actually  did  assist 
in  the  repairs;  is  that  right? 

A.  M}'  duties  as  treasurer  was  generally  on  Sat- 
urday, and  I  was  generally  working  the  rest  of  the 
week. 

O.  The  rest  of  the  time  you  were  acting  practical- 
ly as  an  assistant  foreman? 

A.     Yes,  sir. 

O.     Under  Mr.  Kelly? 

A.     Yes. 

O.     Helping  him  out? 

A.     Yes. 

(Witness  excused.) 

Mr.  SMITH:     I  offer  in  evidence  certificate  of  en- 
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rollment  No.  7,  dated  the  3rd  day  of  Sei)tember,  1900; 
and  also  certificate  of  enrollment  No.  22.  dated  No- 
vember 21st,  1906. 

Thereupon  said  two  certificates  were  received  in 
evidence  on  behalf  of  Claimant,  without  objection, 
and  marked  CLAIMANT'S  EXHIBITS  7  and  8,  re- 
spectivel}-.  and  are  filed  herewith  as  part  of  this  rec- 
ord. 

Mr.  SMITH:  I  also  offer  in  evidence  Bill  of  Sale 
from  Macfarlane,  Special  Agent  of  the  London  Sal- 
vage Association,  to  J.  H.  Peterson,  dated  the  19th  of 
June,  1905. 

Said  bill  of  sale  was  thereupon  received  in  evi- 
dence without  objection,  and  marked  CLAIMANT'S 
EXHIBIT  9,  and  is  returned  herewith  as  a  part  of 
this  record. 

ANDREW  HOBEN  was  next  produced  as  a  wit- 
ness on  behalf  of  Claimant,  and,  having  been  first 
duly  sworn  to  tell  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  SMITH): 

O.     What  is  your  business.  Mr.  Hoben  ? 

A.  Surveyor,  marine  surve3'or;  it  encompasses  the 
whole  Imsiness.  marine  surveyor. 

O.  How  long  have  you  been  in  that  business,  Mr. 
Hoben? 

A.  I  have  been  in  the  surveying  business  twenty 
vears  and  two  months  more  in  Portland;  you  might 
savs  about  twenty  vears  now. 
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Q.  Do  you  know  the  steamship  George  W.  El- 
der? 

A.     Yes,  sir. 

O.     What  business  was  she  in  sometime  in  1905? 

A.  She  was  on  a  run  between  here  and  San  Fran- 
cisco. 

'0.  And  wliat  happened  to  her,  if  anything-  that 
you  know  of,  along  about  January,  1905  ? 

A.     She  went  ashore  at  Goble  on  the  rocks. 

O.     Did  you  see  her  there? 

A.     Yes,  sir. 

O.     What  was  her  condition  then? 

A.  She  was  ashore  with  her  bottom  stove  up ; 
there  was  a  big  boulder  through  her  bottom,  a  rock ; 
it  was  just  shoved  right  up. 

Q.  Well,  was  she  capable  of  doing  business  at  that 
time?    Was  she  a  going  ship  at  that  time? 

A.     Certainly  not ;  too  big  a  hole  in  her  to  be. 

O.     How  much  of  a  hole  was  in  her,  do  you  laiow? 

A.  I  think,  as  near  as  I  can  come,  there  v/as  about 
a  forty-foot  or  forty-five  foot  hole.  There  was  other 
parts  was  broke,  but  the  hole  was  drove  right  up 
through  her  bottom.  There  was,  I  think,  twenty- 
four  frames  removed  from  her  bottom.  There  was 
some  planks  that  went  further  than  that,  but  there 
was  about  forty  or  forty-five  feet  of  her  hole,  as  near 
as  I  can  say  now. 

Mr.  FLANDERS :    That  is,  fore  and  aft  ? 

A.  That  is  fore  and  aft ;  and  they  came  up  past  the 
turn  of  the  bilge  on  each  side,  and  the  whole  bottom 
was  stove  right  up.  She  set  on  a  hmip,  you  knovr. 
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O.     How  much  was  she  damaged,  do  you  suppose? 

A.  Well,  she  was  damaged  enough  for  to  put  her 
out  of  commission  altogether. 

O.  Do  you  know  whether  she  was  surrendered  or 
not  to  the  underwriters? 

A.  1  think  as  far  as  1  can  recall,  of  course  I  have 
got  no  figures;  she  wasn't  sold  before  me,  but  as  fas 
as  I  can  recollect — well,  I  know  the  underwriters 
tried  to  get  her  afloat  first  and  worked  on  her  for  two 
or  three  months.  Captain  McFarlane  was  here;  and 
then,  if  I  recollect  rightly,  I  think  she  was  sold  by  the 
underwriters  to  what  they  call  Peteson ;  Jack  Peter- 
son, I  think  his  name  is.  I  am  not  swearing  to  that 
part  of  it;  I  am  only  just  giving  you  what  I  think  is 
about  the  way  the  ship  was  handled.  I  didn't  see  the 
sale,  so  don',  know  for  sure,  but  I  understood  she 
w^as  sold  to  him,  because  he  took  charge  of  her  after- 
wards and  spoke  to  me  about  her,  about  raising  her 
and  about  surveying  her,  and  one  thing  and  another; 
so  he  must  have  had  control  of  her. 

O.  Well,  was  she  a  going  ship  then  in  a  comm.-r- 
cial  line  at  all? 

A.  No;  she  -svas  ashore  on  a  rock  where  she  went 
in  the  channel. 

O.     Wrecked,  was  she? 

A.     Sure  she  vv^as  a  wreck. 

"0.     Do  you  know  what  became  of  her  afterwards ":' 

A.  Yes,  they  lifted  her  off.  There  was  a  ma^i 
came  out  here  from  the  East,  from  Chicago,  some 
where  back  there,  I  don't  recall  exactly  the  place,  and 
he  lifted  her  off. 
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O 


What  became  of  her  then,  do  you  know? 


A.     She  was  towed  to  St.  Johns. 

Q.     And  what  was  done  with  her  there? 

A.     She  was  put  on  the  dry  dock. 

Q.     And  repaired? 

A.     Yes. 

Q.     Rebuilt? 

A.  Well,  she  was  repaired,  you  mi_s;-ht  prncticall}- 
say;  she  was  partly  rebuilt. 

0.  What  is  your  opinion  as  to  her  relative  value 
as  to  her  original  value  and  the  value  after  she  was  re- 
built? 

A.  After  she  was  rebuilt  in  my  opinion  she  was  as 
good  a  boat  as  she  was  before  she  went  ashore.  Some 
parts  of  her  were  better;  that  is,  the  new  parts;  but 
other  parts  of  her  were  no  better.  But  as  far  as  be- 
ing in  a  seaworthy  condition,  she  was  just  as  good 
after  she  was  rebuilt  as  she  was  before  she  went 
ashore;  she  might  practically  in  my  opinion  be  stron- 
ger. 

O.  And  how  about  the  cost  of  rel'juilding  her,  ;ni(l 
so  forth,  as  to  original  value? 

A.  I  don't  know  exactly  what  she  cost.  T  don't 
know  anything  of  what  they  paid  for  either  dock- 
ing or  reconstructing  her  or  repairing  her — didn't 
know  anything  about  the  figures.  All  I  was  doing 
was  surveying,  looking  after  the  repairs  to  see  that 
it  was  done  to  comply  with  the  Veritas  class. 

'O.  And  after  she  went  on  the  rocks  until  she  was 
rc])aired  what  was  her  condition  as  to  being  a  going 
ship? 
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A.  Oh,  she  could  not  ^"o  to  sea,  she  could  not 
float. 

Cross-Examined. 
(P.y  Mr.  FLANDERS): 

O.  When  she  went  ashore,  Ca])tain,  this  rock 
pierced  her  hottom,  did  it  not? 

A.     Yes,  sir. 

O.     She  was  just  spitted  on  that  rock? 

A.  Yes,  sir;  she  just  run  up  onto  the  rock  and 
e^rounded,  and  then  when  she  grounded  there  was  a 
hole  came  in  her  and  she  filled,  and  as  she  filled  she- 
settled  an  the  rock  came  through. 

O.     So  that  the  rock  came  through  her  bottom? 

A.  Right  through  her  bottom,  yes,  sir.  She  was 
afloat  at  both  ends,  you  know,  when  she  went  on. 
There  were  about  forty  odd  foot  at  her  bow;  we 
sounded  right  around  her  with  a  diver;  I  did  at  the 
time  make  a  plan  of  the  bottom  from  the  diver's  re- 
port, and  the  sounding  where  she  lay  and  gave  it  to 
Conway,  but  I  suppose  it  is  pretty  hard  to  find  that. 

O.  She  w.is  raised  l)y  this  man  from  the  East, 
Captain  Baker? 

A.     Yes,  sir.  Captain  Baker  raised  her. 

O.  And  he  cemented  u])  her  bottom  as  well  as  he 
could,  didn't  he? 

A.  Yes.  sir;  he  turned  to  work  and  put  canvas  or 
bag  first  over  the  top  of  that  rock. 

O.  And  by  means  of  that  when  he  floated  her  the 
pumps  kept  her  afloat? 

A.  Yes,  sir;  he  poured  out  tons  and  tons  of  ce- 
ment  just  down   her  hatch   like  that,  and  it   spread 
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over  this  broken  place,  and  after  two  or  three  weeks 
it  would  come  apart  and  then  with  powerful  pumps 
he  fetched  from  the  East  he  simply  just  kept  her 
afloat. 

Q.  Yes  ;  and  then  he  brought  her  to  Portland  with 
a  barge  on  each  side,  did  he? 

A.  Yes.  Well,  there  was  steamboats  on  each  side ; 
I  am  not  sure  about  the  barge,  I  couldn't  say;  but  he 
fetched  her  to  St.  Johns. 

Q.     She  was  towed  to  the  dry  dock? 

A.     Yes,  sir. 

0.  With  a  steamboat  on  each  side,  but  you  don't 
know  whetlier  barges  were  used  to  assist  in  keeping 
her  afloat  or  not? 

A.  They  might  have  been,  but  I  could  not  say. 
Of  course,  I  did  see,  but  I  could  not  recollect  to  say 
for  sure;  but  I  know  there  was  a  steamboat  on  each 
side. 

Q.     You  have  seen  her  since? 

A.  Oh  yes.  I  have  made  inspections  of  her  every 
year  since  she  has  been  in  commission. 

Q.  She  has  the  same  hull  that  she  had  before, 
Vv-ith  the  exception  that  the  broken  or  injured  mem- 
bers were  renewed,  has  she  not  ? 

A.  Just  the  same  when  she  left  the  dry  dock,  the 
same  engines  and  everything,  excepting  some  little 
repairs  made  here  or  there. 

O.  She  left  the  dry  dock  with  the  same  boiler  nnd 
engine  he  had  in  her? 

A.     Yes,  the  same. 

O.     The  same  machincrv? 
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A.     The  same  machinery. 

'O.     Tlie  same  name? 

.\.     The  same  name. 

O.     The  same  model? 

\.     i>eg  pardon  ? 

O.     Her  model  was  nol  chant^cd  al  all? 

A.  No,  sir,  just  a  new  piece  put  in  the  center,  es- 
pecially in  her  bottom;  they  didn't  take  the  plates 
oft  of  her  top  side.  Some  places  they  were  taken  off 
and  put  back  again. 

O.     They  didn't  wreck  her  to  raise  her,  did  they? 

A.     Oh,  no. 

Q.     The  parts  of  the  vessel  were  not  taken  apart? 

.\.  No ;  they  never  touched  the  hull  of  the  vessel  at 
all;  that  is,  to  raise  her;  that  is,  they  done  nothing  to 
the  hull.  As  I  say,  they  poured  the  cement  and  inunp- 
cd  lier  up  and  she  came  up  herself. 

Re-Direct  Examination. 
(By  Mr.  SMITH): 

O.  About  fifty  feet  of  the  hull  of  the  keel  was 
taken  out,  wasn't  it? 

A.  Somewhere  about  forty-five;  it  may  be  a  little 
more  or  a  little  less,  if  I  recollect  rightly,  but  I  would 
not  say  for  sure.  1  think  the  keel  piece  they  put  in 
was  forty-eight  feet,  but  1  would  not  say  for  sure. 
There  were  about  forty-five  feet  of  new  bottom  put 
in  her,  and  some  places  the  plank  were  broke  up. 

Q.     She  was  a  steel  ship? 

A.     Yes.  she  was  steel  or  iron;  iron  is  the  same. 

O.     You  mean  plates  when  you  say  plank? 

A.     Yes.     In  a  sailing  ship  or  wooden  ship  we  call 
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them  plank,  and  in  a  steamship  we  call  them  plates. 

O.  She  never  could  have  again  been  a  sea-going" 
ship  at  all  unless  this  had  been  put  in,  could  she? 

A.  She  could  not  be  a  river-going,  let  alone  sea- 
going vessel.  No.  no,  she  wasn't  fit  to  go  anywhere. 
She  was  just  about  fit  to  fetch  her  up  to  St.  Johns 
with  these  pov«'erful  pumps  working  all  the  time. 

0.     In  other  words,  she  was  a  wreck,  wasn't  she? 

A.  Stire  she  was  a  wreck  and  a  pretty  bad  wreck; 
she  was  pretty  badly  wrecked. 

O.     Hardly  worth  anything,  was  she? 

A.  Well,  the  hull  wasn't  worth  very  much.  Of 
course,  the  engines  would  be  worth  something,  you 
know ;  they  w^ere  not  damaged. 

O.  It  would  have  been  cheaper  to  have  built  a 
new  ship  than  to  take  her  off,  wouldn't  it? 

A.  Well,  not  if  you  put  the  cost  right  together, 
but  if  vou  would  take  the  money  that  had  been  spent 
on  that  ship  right  through  until  the  time  she  was  re- 
paired, and  then  take  the  difference  in  age,  I  think 
it  would  be  cheaper  for  a  man  to  have  a  new  ship, 
because  he  would  have  had  a  much  better  ship  and  the 
ship  would  last  longer.  I  think  that  is  about  correct. 
'Wv.  Flanders,  wouldn't  it  be? 

Mr.  SMITH:     Oh.  he  doesn't     know     anything 
about  it. 

:vlr.  FLANDERS:  Mr.  Doe  has  said  that  he  put 
the  value  on  this  ship  at  over  two  hundred  thousand 
dollars. 

^^TTXESS:  Well.  I  wouldn't  care  to  give  two  hun- 
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dred  for  her.     Her  sister  ship,  Oregon,  was  sold  for 
a  great  deal  less. 

Q.  She  is  worth  about  a  hundred  thousand  dol- 
lars, don't  you  think? 

A.  Well,  of  course,  ship  property  was  up  a  few 
years  ago.  It  seems  to  be  down  a  little.  If  that  ship 
were  in  the  market  in  England  you  would  not  get 
twenty  thousand  for  her. 

O.     You  would  not  get  twenty  thousand  for  her? 

A.  Xo,  sir.  Here  of  course  American  ships  are 
scarce  and  the  value  of  a  ship  flying  the  American 
flag  is  worth  a  good  deal  more  than  a  British  ship 
even  of  the  same  class.  Look  at  some  of  them  fine 
ships  sailing  now  in  England,  five  or  six  thousand 
tons,  that  is  sailing  ships  I  am  alluding  to.  I  would 
not  like  to  place  a  value  on  that  ship,  because  I  have 
no  figures  to  go  by. 

Re-Cross  Examined. 
(By  Mr.  FLAXDERS): 

(J.  If  it  had  not  been  for  the  use  of  the  dry  dock 
they  could  not  have  put  in  this  keel  and  these  frames 
and  plates,  could  they? 

A.     Oh  no,  certainly. 

O.  A\'hen  they  repaired  the  vessel  it  was  neces- 
sary to  use.  or  to  put  her  on.  a  dry  dock,  was  it  not? 

A.  Well,  of  course  they  would  either  have  to  do 
that  or  get  her  hauled  ashore  in  some  way.  which 
would  cost  more  than  she  was  worth.  You  could 
make  ways,  you  know. 

O.  Was  there  any  drydock  on  the  Columbia  Riv- 
er, or  Willamette  River,  at  the  time  she  was  repaired. 
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other  than  the  Port  of  Portland  dry  dock? 

A.     There  are  none  now. 

Q.     Were  there  then  ? 

A.  No,  sir.  I  say  there  were  none  then ;  there  are 
none  now.  The  Willamette  Iron  Works  is  having  a 
dry  dock  huilt,  hut  it  is  not  even  ready  yet. 

Q.     And  at  that  time  was  this  the  only  one? 

A.     No.  the  Port  of  Portland  is  the  only  dry  dock. 

(Witness  excused.) 

[Libelant's  Exhibit  A.] 

Steamship  Geo.  W.  Elder  &  Owners. 
To  The  Port  of  Portland  Dr. 
Terms  Net.  Portland,  Oregon,  Sept.  21.  1906. 

Net   Register  Gross  First  Lay 

Tonnage  Tonnage  Day  '^^t^  Day  ^^^'^  '°'a' 

1710        5-29        27c  461.70 

5-31  10c  171.00 
6-1  10c  171.00 
6-2  10c  171.00 
6-4  10c  171.00 
6-5       10c     171.00 

(88  days  from  6-5  to  9-18),  7c 10533.60 

Extra  Account : — 

460  Hours  extra  labor  (a)  30c  138.00 

Damage  to  22  Keel  blocks  @  4.00 88.00 

250  Wedges  @  2>4c  6.25 

12082.55 
Credit  by  certificate     of     deposit  from  Mil- 
ton W.  Smith,  Sept.  20,  1906 7294.55 

Total  Amount  Due  $  4788.00 
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\'essel  docked  May  28,  1900,  5:30  A.  M. 
Undockcd  Sei)t.  18.  1906,  9:30  A.  M.  Nine- 
teen Snnd.'iNS  and   llolitla^s  allowed. 

LIBELLANT'S  EXHIBIT  A, 

A.  W.  Person, 

Conir. 
Filed  May  2,  1911. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Conrt. 
[Libellant's  Exhibit  B.] 
To  the  Honorable  The  Port  of  Portland: 

The  Steamshi])  (ieo.  VV.  Elder  and  owners  respect- 
fully request  your  Honorable  body  to  make  a  reduc- 
tion in  the  charges  heretofore  rendered  for  the  use  of 
the  Dry  Dock  by  the  said  Steamship  Geo.  W.  Elder, 
and  present  the  following  reasons  for  said  reduc- 
tion : 

I. 
A  great  deal  of  delay  was  caused  by  the  difficulty 
of  getting  bidders  to  undertake  repairs  on  this  Dry 
Dock  on  account  of  its  location  and  lack  of  shop  fa- 
cilities ;  finally  after  consuming  more  than  twenty 
days"  time  the  owners  furnished  financial  backing, 
bonds,  etc.,  to  enable  a  local  sho])  to  make  the  repairs  ; 

II. 
In  the  earlier  stages  of  the  work  there  was  a  very 
considerable  amount  of  time  consumed  in  getting  all 
the  pontoons  into  line  so  that  moulds  could  be  made 
and  the  ship  lined  up  for  receiving  new  material; 

III. 
There  was  delay  caused  by  inability  to  secure  ma- 
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terial,  no  stock  being  carried  in  Portland,  and  then 
after  various  troubles,  and  some  material  had  arrived, 
the  oil  tank  at  Portsmouth  burned  and  destroyed  the 
railway  track  leading  to  the  Dry  Dock,  and  for  elev- 
en days  no  material  could  be  had ; 

IV. 

Delay  was  caused  by  a  period  of  exceedingly  hot 
weather,  and  on  such  work  as  this,  men  could  not  be 
prcA-ailed  upon  to  work.  This  cause  alone  consmned 
at  least  four  or  five  days; 

V. 

On  account  of  the  desire  of  the  contractor  to  hurry 
the  work  along,  he  worked  on  several  rainy  days  but 
accomplished  nothing.  Of  course  full  dockage  was 
charged  for  work  so  done  and  the  results  so  far  as 
progress  was  concerned  amounted  to  nothing:  there 
was  probably  a  loss  of  four  days  in  this  regard; 

VI. 

The  Elder  was  put  so  far  into  the  dock  that  she 
did  not  use  the  two  outside  pontoons.  This  put  the 
damaged  part  in  a  very  bad  place,  being  over  the 
space  between  two  of  the  pontoons  ;  this  location  oc- 
casioned loss  of  time  and  expense,  also  made  work 
slow  and  difficult; 

VII. 

The  ship  being  in  this  position,  two  of  the  dock 
pontoons  could  be  used  and  were  so  used,  and  so  far 
as  your  petitioners  know  and  are  advised,  no  business 
was  lost  to  the  dock,  the  various  vessels  requiring 
docking  being  handled  on  the  two  pontoons  mention- 
ed; 
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VIII. 
A  very  considerable  time  was  lost  by  the  contract- 
or on  account  of  strikes  and  labor  troubles ; 

IX. 
It  is  the  usual  custom  of  all  docks,  so  far  as  your 
petitioners  are  advised  and  believe,  to  make  a  con- 
siderable reduction  for  a  long'  contract  and  especially 

for  wrecked  vessels ; 

X. 

The  extra  charges  w^e  also  think  should  not  be  made 
against  us  under  the  circumstances. 

In  view  of  the  foregoing,  we  respectfully  ask  a  re- 
duction in  the  amount  of  the  bill  rendered  against  the 
Geo.  W.  Elder  and  owners,  and  suggest  that  for  the 
services  performed  a  charge  of  not  to  exceed  $6,000.00 
would  not  only  afford  you  a  good  revenue  but  w'ould 
in  some  degree  compensate  us  for  the  various  losses 
above  mentioned,  bearing  in  mind  that  at  no  time  did 
we  use  more  than  three-fifths  of  the  dock  and  that 
your  Board  had  the  use  of  the  other  two-fifths. 

Dated  at  Portland.  Oregon,  this  15th  day  of  Octo- 
ber, 1906. 

Respectfully  submitted, 
THE  STEAMSHIP  GEO.  W.  ELDER  AND 

OWNERS. 

By  Chas.  P.  Doe. 

LIBELLANT'S  EXHIBIT  B, 

A.  W.  Person, 

Comr. 
Filed  May  2,  1911. 

A.  M.  CANNON, 

Clerk  U.  S.  District  Court. 
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[Claimant's  Exhibit  A,  (1).] 

KNOW  ALL  AIEN  BY  THESE  PRESENTS: 
That  I,  Archibald  P.  Macfarlane,  Special  Agent  of 
The  London  Salvage  Association,  acting  for  the  un- 
derwriters of  the  steamer  George  W.  Elder,  party  of 
the  first  part,  for  and  in  consideration  of  the  sum  of 
ten  thousand  four  hundred  dollars  ($10,400.00)  to 
me  in  hand  paid  by  J.  H.  Peterson,  party  of  the  sec- 
ond part,  (receipt  whereof  is  hereby  acknowledged,) 
do  by  these  presents  grant,  bargain,  sell  and  convey 
unto  said  party  of  the  second  part,  his  executors,  ad- 
ministrators and  assigns,  all  the  following  described 
personal  property,  to-wit: 

The  steamer  GEORGE  W.  ELDER,  as  she  now 
lies  on  the  rocks  in  the  Columbia  River,  at  or  near 
Goble,  in  the  State  of  Oregon,  together  with  all  the 
machinery  and  equipment  and  other  personal  prop- 
erty belonging  or  appertaining  unto  said  steamer  and 
now  in  or  about  the  same ;  and  also  all  the  machinery 
and  equipment  of  said  steamer  now  in  my  posses- 
sion and  within  the  City  of  Portland,  Oregon. 

TO  HAVE  AND  TO  HOLD  the  same  unto  said 
party  of  the  second  ]xirt,  his  executors,  administrat- 
ors and  assigns  forever. 

And  I  do  hereby  covenant  for  myself  and  said  As- 
sociation, to  and  with  said  party  of  the  second  pnrt. 
his  executors,  administrators  and  assigns,  to  v/ar- 
rant  and  defend  the  title  to  said  property  unto  said 
party  of  the  second  part,  his  executors,  administrat- 
ors and  assigns,  against  the  claims  of  all  persons  law- 
fully claiming  or  to  claim  the  same  by,  through  or 
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under  me  or  the  said  association  or  the  said  under- 
writers ;  and  that  I  have  due  authority  to  make  this 
sale  and  conveyance. 

It  is  understood,  however,  that  this  conveyance 
does  not  cover  or  include  any  of  the  stores  of  said 
steamer,  or  any  of  the  equipment  thereof  which  has 
heretofore  heen  sold,  nor  any  cofferdams  or  other 
salvage  gear  or  appliances  whatsoever. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  seal  this  19th  day  of  June,  1905. 

[Seal.]  ARCH.  P.  MACFARLANE. 

*  Executed  in  the  presence  of: 
J.  C.  Flanders, 
Henry  Hewitt,  Jr. 
STATE  OF  OREGON, 

County  of  Multnomah — ss. 

This  certifies  that  on  this  19th  day  of  June,  1905, 
before  me  the  undersigned,  a  Notary  Public  in  and 
for  said  State  and  County,  personally  appeared  be- 
fore me,  the  above  named  Archibald  P.  Macfarlane. 
Special  Agent  of  the  London  Salvage  Association, 
known  to  me  to  be  the  identical  person  described  in 
and  who  executed  the  foregoing-  instrument,  and  ac- 
knowledge to  me  that  he  executed  the  same. 

Witness  my  hand  and  Notarial  Seal,  at  Portland, 
Oregon,  the  day  and  year  in  this  certificate  first 
above  written. 

[Notarial   Seal.]  J.   C.   FLANDERS, 

Notary  Public  in  and  for  the  State  of  Oregon. 

CUSTOM  HOUSE,  PORTLAND,  OREGON. 
Collector's  Office,  June  26,  1909. 

I  certify  this  to  be  a  true  copy  from  the  original 
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Bill  of  Sale  now  on  record  in  this  office 

H.  M.  MONTGOMERY, 

Deputy  Collector. 
CLAIMANT'S  EXHIBIT  A  (1), 

A.  W.  Person, 

Comr. 
Filed  May  2,  1911. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 
[Claimant's  Exhibit  2.] 
Monday,  May  21st,  1906. 
Stm.  McCracken  on  Dock  to-day,  working  on  Foot 
&Butterfly  valves. 

Tuesday,  May  22nd,  1906. 
Undocked  Stm.  McCracken  at  noon  today.     Rig- 
ging dock  for  Stm.  Robarts  this  P.  M. 

Wednesday,  May  23rd,  1906. 
Docked  Stmr.  Robarts  at  9  A.  M.     Rigging  dock 
for  Sch.  "W.  F.  Ganns"  and  Stm.  "G.  W.  Elder." 
Thursday,  May  24th,  1906. 
Undocked  Stmr.  "Robarts"  at  9  A.  M.  today.    Sch. 
W.  F.  Ganns  at  dock  read}-  to  dock     in     the     morn- 
ing. 

Friday,  May  25th,  1906. 
Docked  Sch.  "W.  F.  Ganns"  at   10  A.   M.  today. 
Steamer  Geo.   W.    Elder  arrived  at   Dock   at    1 1    P. 
M. 

Saturday,  May  26th,  1906. 
Rigging  Dock  for  Steamer  G.  W.  Elder,  put  up  ex- 
tra Bilge  Blocks  to  be  filled  in  by  Driver.     Undocked 
Sch.  "W.  F.  Ganns"  at  1  P.  M. 
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Sunday,  May  27th,  1906. 

Sank  Pontoons  at  7  A.  M.  this  morninj^-  for  "Elder". 
Elder  hauled  into  dock  at  10  A.  M.  Worked  all  day 
trying-  to  orct  vessel  uprig-ht,  succeeded  in  doing  so 
at  4  P.  l\.  Put  vessel  on  Reel  Blocks  at  6  P.  M.  and 
held  her  all  night. 

Monday.  May  28th,  1906. 

Docked  Stmr.  Geo.  W.  Elder  at  5:30  A.  M.  this 
morning-,  finished  hlocking  up  vessel  at  5  P.  M.  Put 
on  extra  watchman  and  engineer  to  keep  steam  at 
Povver  House  as  orders. 

Tuesday.  May  29,  1906. 

Keeping-  Steam  at  Power  House.    Put  watchman  at 
each  end  of  Pontoons  to  kec])  people  off. 
Wednesday,  May  30,  1906. 

Stmr.  G.  \N.  Elder  on  Dock  today.     No  work  be- 
ing done  on  repairs  on  account  Floliday  Decoration 
Da}-.  Dock  employees  on  duty  keeping  up  steam  and 
Uunming;  pontoons.    Watchmen  on  duty. 
Thursday,  May  31,  1906. 

Stnir.  Ctco.  W^  Elder  on  dock  today.  Men  employ- 
ed removing  hroken  ]-)l,ites.  Dock  employees  keeping" 
steam  on  Power  FIousc  Boilers  and  Tumming  Pon- 
toons. 

Friday.  June  1st.  1906. 

Stmr.  Geo.  W.  Elder  on  Dock.  Men  employed 
taking  off  broken  plates  and  removing-  cement.  Dock 
employees  keeping-  steam  and  trimming  pontoons. 
People  from  Moran  Bros.,  Senttle,  here  today  looking 
over  \\'ork  on  Stmr.  Elder. 
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Saturday,  June  2,  1906. 
Stmr.   G.  W.   Elder  on   Dock.     Steam  at     Power 
House  and  Pontoons  kept  in  trim.    Men  employed  by 
Elder  taking-  off  plates  and  removing  cement  and  oth- 
er material  used  in  floating  Stmr.  G.  W.  Elder. 
Sunday,  June  3,  1906. 
Stmr.   G.  W.   Elder  on   Dock— men   employed  re- 
moving cement,  concrete  and  other  material  used  in 
wrecking  vessel  Steam  kept  up  and  pontoons  trim- 
med. 

Tuesday,  June  5,  1906. 
Stmr.  G.  W.  Elder  on  Dock.     Men  employed  same 
as  yesterday.     Steam  kept  up  and     pontoons     trim- 
med. 

Wednesday,  June  6,  1906. 
Stmr.  G.  W.  Elder  on  dock.     Everything  going  on 
same  as  yesterday. 

Thursday,  June  7,  1906. 
Stmr.  G.  W.  Elder  on  Dock.     All  work  going  on 
same  as  Wednesday,  June  6th. 

Friday,  June  8,  1906. 
Stmr.  Geo.  W.   Elder  on   Dock.     All  work  going 
along  same  as  yesterday. 

Saturday,  June  9.  1906. 
Stmr.  Geo.  W.  Elder  on  Dock.     Everything  same 
as  yesterday.      Men   removing  cement,  etc.      Steam 
kept  up  and  pontoons  kept  in  trim. 

Sunday,  June  10,  1906. 
Stmr.   Geo.  W.   Elder  on   Dock.     Xo  work  being 
done  on  her.       Steam  kept  up  at  Power  House    and 
watchman  on  duty. 
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Monday,  June  11,  1906. 
Stmr.  Cjqo.  W.  Elder  on  Dock.     Men  at  work  re- 
moving cargo,  etc.    Steam  at  Power  House  and  pon- 
toons attended  to. 

Tuesday,  June  12,  1906. 
Stmr.  Geo.   W.   Klder  on  dock.    Men  at  work  re- 
moving cargo,  old  bulkheads,  etc.     Steam  at  Power 
House  and  pontoons  attended  to. 

Stmr.  J.  McCracken  brought  down  to  Dock,  one 
case  of  200  electric  lights,  100  lbs.  white  lead,  Five 
gals.  Linseed  oil  for  Dry  Dock. 

Wednesday,  June  13,  1906. 
Stmr.  G.  W.  Elder  on  dock.     Men  employed  clear- 
ing out  cargo  and  old  gear.     Steam  at  power  house 
and  pontoons  attended  to.     Docked  Stmr.  Winona  at 
1 :30  and  undocked  at  3  P.  M. 

Thursday,  June  14,  1906. 
Stmr.  G.  W.  Elder  on  Dock.       Steam     at     power 
house  and  pontoons  attended  to. 

Friday,  June  15,  1906. 
Stmr.  G.  W.  Elder  on  Dock.     Men  at  work  clear- 
ing out  old  wrecking  gear  and  cargo.    Steam  at  Pow- 
er House  and  pontoons  attended  to. 

Saturday,  June  16,  1906. 
Simr.  G.  W.  Elder  on  Dock.     Men  at  v.'ork  remov- 
mg  cargo.     Steam  at  po\\'er  house  and  pontoons  at- 
tended to. 

Sunday,  June  17,  1906. 
Stmr.  G.  W.  Elder  on  Dock.     No  work  being  done 
on  her  today.     Furnished  power  for  P.  R.  Co.  today. 
Watchmen  on  duty  and  pontoons  attended  to. 
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Monday,  June  18,  1906. 
Stmr.  Geo.  W.  Elder  on  Dock.     Men  employed  re- 
moving cargo,  etc.     Steam  at  power  house  and  pon- 
toons attended  to. 

Tuesday,  June  18,  1906. 
Stmr.  Geo.  W.  Elder  on  Dock.     Men  employed  re- 
moving cargo,  etc.    Steam  at  Power  House  and  pon- 
toons attended  to. 

Wednesday,  June  20,  1906. 
Stmr.   Geo.   W.   Elder  on   dock.     Steam  at   power 
house  and  pontoons  attended     to.       Portland     Steel 
Shipbuilding  Co.  started  to  make  repairs  on   Stmr. 
Geo.  W.  Elder  today  at  one  P.  M. 

Thursday,  June  21,  1906. 
Stmr.  Geo.  W.  Elder  on  Dock.  Men  employed  at 
repairs  and  cleaning  ship  inside.  Steam  at  power 
house  and  pontoons  attended  to.  Capt.  Birmingham 
and  Edwards  inspected  Stmr.  G.  W.  Elder  this  fore- 
noon. 

Friday,  June  22,  1906. 
Stmr.  G.  W.  Elder  on  dock.     Men  at  work  on  re- 
pairs and  cleaning  ship  inside.       Steam     at     Power 
Plouse  and  pontoons  attended  to. 

Saturday  June  23,  1906. 
Stmr.  Geo.  W.  holder  on  dock.     Men  at  work  mak- 
ing re]:)airs  and  cleaning  ship  inside.     Steam'  at  pow- 
er house  and  pontoons  attended  to. 

Sunday,  June  24,  1906. 
Stmr.  Geo.  W.  Elder  on  dock.     No  work  done  on 
her  today.     Steam  at  power  house  furnishing  power 
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to  P.  R.  Co.     Watchmen  on  duty  and  pontoons  at- 
tended to. 

Monday,  June  25,  1906. 

Stmr.  Geo.  W.  Elder  on  dock.  Men  at  work  on 
re])airs  and  cleaning-  ship  inside.  Steam  at  power 
house.  Dock  employees  trimming  ballast  on  No.  1 
pontoon.  Furnishing  power  this  afternoon  to  P. 
Ry.  Co. 

Tuesday.  June  26,  1906. 

Stnir.  C.   W.   bolder  on  dock.  Men  at  work  on  re- 
pairs and  cleaning  ship.    Steam  at  power  house.  Pot 
toons  attended  to.     Trimming  ballast  on  No.  1.  Fur- 
nished power  to  P.  R.  Co.  this  afternoon. 
Wednesday.  June  27,  1906. 

Stmr.  G.  W.  Elder  on  Dock.  Work  going  on,  ev- 
erything same  as  yesterday.  Furnished  power  to  P. 
R.  Co.  this  afternoon. 

Thursday.  June  28.   1906. 

Stmr.  Geo.  AV.  Elder  on  Dock.  Repair  work  and 
cleaning  progressing  favorably.  Adjusting  keel 
blocks  and  trimming  ballast  on  No.  2  and  3  pontoons. 
Steam  at  power  house  and  pontoons  attended  to. 
Furnished  power  to  P.  Ry.  Co.  this  afternoon.  Stmr. 
Gazelle  delivered  three  oil  tanks  for  use  at  Dry 
Dock. 

Friday.  June  29,  1906. 

Stmr.  G.  W'.  Elder  on  dock.  Men  at  work  repairing 
and  cleaning,  steam  at  power  house,  trimming  bal- 
last on  No.  2  and  3  pontoons.  Furnished  power  to  P. 
Rv.  Co.  this  afternoon. 
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Saturday,  June  30,  1906. 
Stmr.  G.  W.  Elder  on  dock,  repair  work  going  on, 
steam  at  power  house.     Furnished  power  to  P.  Ry. 
Co.  this  afternoon. 

Sunday,  July  1,  1906. 
Stmr.  G.  W.  Elder  on  dock.     No  work  being  done 
today.  Furnished  power  to  P.  Ry.  Co.  this  afternoon. 
Watchmen  on  duty. 

Monday,  July  2,  1906. 
Stmr.  G.  W.  Elder  on  dock.       Steam     at     Power 
House.     Furnished  Power  to  P.  Ry.  Co.  this  after- 
noon. 

Tuesday,  July  3,  1906. 
Stmr.  G.  W.  Elder  on  Dock,  undergoing  repairs. 
Steam  at  power  house.     Pontoons  attended  to.  Fur- 
nished power  to  P.  Ry.  Co. 

Wednesday,  July  4,   1906. 
Stmr.  G.  W.  Elder  on  dock.     No  work  being  done 
today.    Furnished  power  to  P.  Ry.  Co.  today. 
Thursday,  July  5,  1906. 
Stmr.  G.  W.  Elder  on  Dock — men  at  work  on  re- 
pairs— steam  at  power  house. 

Friday,  July  6,  1906. 
Stmr.  G.  W.  Elder  on  dock.     Repairs  going  ahead. 
Steam  at  power  house  and  pontoons  attended  to. 
Saturday,  July-  7,  1906. 
Stmr.  Geo.  W.  Elder  on  dock — repairs  going  ahead. 
Steam  at  power  house. 

Sunday  July  8,  1906. 
Stmr.  G.  W.  Elder  on  dock.     No  work  being  done 
toda}^  on   repairs — watchmen      on      duty — trimming 
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])ontoons  today  to  straighten     tip     Slmr.  G.  W.  El- 
der. 

Monday,  July  9,  1906. 
Stnir.  (1.  VV.  J'^Jder  on  dock.     Repairs  i^'oini^-  ahead. 
Steam  at  jiowcr  house.     Trimming"  ballast  on  No.  1 
])ontoon  to  straighten  u])  stmr.  Elder. 
Tuesday,  July  10,  1906. 
Stmr.  (ieo.  VV.  Elder  on  dock.  Repairs  going  ahead 
on  hull.     Steam  at  Power  House.     Received  car  of 
fuel  oil  for  use  of  dry  dock  today. 

Wednesday,  July  11,  1906. 
Stmr.  G.  W.  Elder  on  dock.     Repairs  going  ahead. 
.Steam  at  Power  House.    Trimming  ballast  on  No.  1 
pontoon  to  straighten  Stmr.  Elder. 

Thursday,  July  12,  1906. 
Stmr.  G.  W.  Elder  on  Dock.    Repairs  going  ahead. 
Steam  at   power  house — connected   steam   pump   to 
pontoon  No.  1  to  get  water  out  of  upper  end  to  get 
keel  of  Elder  in  line. 

Friday,  July  13,  1906. 
Stmr.  G.  W.  Elder  on  dock.     Repairs  going  ahead. 
Steam  at  power  house.     Still  pumping  out  of  No.  1 
pontoon. 

Saturday.  July  14,  1906. 
Stmr.  G.  W.  Elder  on  dock.     Repairs  going  ahead. 
Steam  at  power  house.     Pumping  water  out  of  No.  1 
pontoon  to  Fair  up  Stmr.  Elder. 

Sunday,  July  15,  1906. 
Stmr.  G.  W.  Elder  on  dock.     No  work  being  done 
on  her  repairs  today.     Steam  at  Power  House.  Fur- 
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nished  power  to  P.   Ry.   Co.  today.     Watchmen  on 
duty. 

Monday,  July  16,  1906. 

Stmr.  G.  W.  Elder  on  dock.  Repairs  going  ahead. 
Steam  at  power  house  and  pontoons  attended  to.  Fur- 
nishing power  to  P.  Ry.  Co.  this  afternoon. 
Tuesday,  July  17,  1906. 

Stmr.  G.  W.  Elder  on  dock.  Work  on  repairs  going 
ahead.  Steam  at  power  house.  Pumping  water  from 
No.  1  pontoon  to  turn  Stmr.  Elder.  Furnishing  pow- 
er to  P.  Ry.  Co.  every  afternoon. 

Wednesday,  July  18,  1906. 

Stmr.  G.  W.  Elder  on  dock — repairs  going  ahead. 
Steam  at  Power  house.  Still  pumping  No.  1  to  keep 
vessel  in  trim.  President  Pease  visited  dry  dock  this 
afternoon  to  inquire  into  condition  of  pontoons  in  re- 
gard to  pumping. 

Thursday,  July  19,  1906. 

Stmr.  G.  W.  Elder  on  Dock.  Repairs  going  ahead. 
Steam  at  power  house.  Still  pumping  water  out  of 
pontoon  No.  1  to  keep  in  trim.  Furnished  power  to 
P.  Ry.  Co.  this  afternoon. 

Friday,  July  20,  1906. 

Stmr.  Geo.  W.  Elder  on  dock — repairs  going  ahead. 
Steam  at  povver  house.  Still  pumping  No.  1  pontoon 
to  keep  in  trim.  Ordered  siphon  pump  from  Crane  & 
Co.  to  take  place  of  steam  pump. 

Saturday,  July  21,   1906. 

Stmr.  Geo.W.  Elder  on  Dock — repairs  going  ahead. 
Steam  at  Power  House — furnished  power  to  P.  Ry. 
Co.  this  afternoon.     Dispensed  with  service  of  extra 
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Engineer,  Geo.  Epps  tonight.  Installed  siphon  in  No. 
1  Pontoon  connected  wilii  hose  and  found  it  worked 
alright. 

Sunday.  July  22,  1906. 
No  work  on  Stmr.  Geo.  VV.  Elder  today.  Steam  at 
Power  House.    Furnished  ixnver  to  P.  Ry.  Co.  today. 
Watchmen  on  duty. 

Monday,. July  23,  1906. 
Stmr.  Geo.  W.  Elder  on  dock — repairs  going  ahead. 
Steam  at  power  house.     Furnished  power  to  P.  Ry. 
Co.  this  afternoon. 

Tuesday,  July  24,  1906. 
Stmr.  Geo.  W.  Elder     on     dock.       Repairs    going- 
ahead.     Steam  at  power  house.     Furnished  power  to 
P.  Ry.  Co.  this  afternoon. 

Wednesday.  July  25,  1906. 
Stmr.  Geo.  W.  Elder  on  dock.  Repairs  going  aher.d. 
Steam,  etc.,  same  as  yesterday. 

Thursday,  July  26,  1906. 
Stmr.  G.  W.  Elder  on  Dock.     Repairs  going  ahead. 
Furnished  power  to  P.  Ry.  Co.  this  afternoon.    Dock- 
ed Barg  "Bonanza""  this  afternoon  at  3  P.  M. 
Friday,  July  27,  1906. 
Stmr.  Geo.  W.  Elder  on  dock.  Repairs  going  aho.-jd. 
Steam  at  Power  House.     Furnished  power  to  P.  Ry. 
Co.    Undocked  Barge  "Bonanza"  at  5  P.  M. 
Saturday,  July  28,   1906. 
Stmr.     Geo.  W.  Elder  on  Dock.       Repairs     going 
ahead.     Everything  same  as  yesterday. 
Sunday,  July  29,  1906. 
No  work  on  Stmr.  G.  W.  Elder  today.     Steam  at 
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power  house   furnished   power  to   Portland   Ry.   Co. 
today.    Watchmen  on  duty. 

Monday,  July  30,  1906. 
Stmr.  G.  W.  Elder  on  dock.  Repairs  going  ahead. 
Steam  at  power  house  furnished  power  to  P.  Ry.  Co. 
this  afternoon. 

Tuesday,  July  31,  1906. 
Stmr.  G.  W.  Elder  on  dock.     Repair    work    going- 
ahead.    Steam,  etc.,  same  as  yesterday. 
Wednesday,  Aug.  1st,  1906. 
Stmr.  G.  W.  Elder  on  dock.     Repairs  going  ahead. 
Steam,  etc.,  same  as  yesterday. 

Thursday,  Aug.  2,  1906. 
Stmr.  G.  W.  Elder  on  dock.  Repairs  going  ahead. 
Steam  at  power  house  furnished  power  to  P.  Ry.  Co. 
this  afternoon. 

Friday,  Aug.  3,  1906. 
Stmr.  G.  W.  Elder  on  dock.     Repairs  going  ahead. 
Steam,  etc.,  same  as  yesterday. 

Saturday,  Aug.  4,  1906. 
Stmr.  G.  W.  Elder  on  dock.     Repairs.    Steam,  etc., 
same  as  yesterday. 

Sunday,  Aug.  5,  1906. 
No  work  on  Stmr.  G.  W.  Elder  today.     Steam  at 
power  house  furnished  power  to  P.  Ry.  Co.     today. 
Watchmen  on  duty. 

Monday,  Aug.  6,  1906. 
Stmr.  G.  W.  Elder  on  dock.  Repairs  going  aheud. 
Steam  at  Power  House  furnished  -power  to  P.  Ry.  Co. 
this  afternoon. 
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Tuesday,  Aug".  7,  1906. 

Stmr.  G.  W.  I^^lder  on  Dock.  Repairs  goino-  ahead. 
Rigging-  dock  for  Pilot  Schooner  today.  Steam  at 
Power  House.  Furnished  power  to  P.  Ry.  Co.  this 
afternoon. 

Wednesday,  Aug.  8,  1906. 

Stmr.  Geo.  W.  Elder  on     Dock.       Repairs     going- 
ahead.    New  piece  of  keel  and  stem  arrived  today  and 
were  ])ut  in  place.     Docked  Pilot  Sch.  "Joseph  Pul 
itzer"  at  1  P.  M.  today.     Steam  at  power  house  fur- 
nished power  to  P.  Ry.  Co.  this  afternoon. 
Thursday,  Aug.  9,  1906. 

Stmr.  G.  W.  Elder  on  dock — repairs  going  ahead. 
Undocked  Pilot     Sch.     "Joseph  Pulitzer"  at  1  P.  M. 
Furnished  power  to  P.  Ry.  Co.  this  afternoon. 
Friday,  Aug.  10,  1906. 

Stmr.  G.  W.  Elder  on  dock.  Repairs  going  ahead. 
Pilot  Sch.  Joseph  Pulitzer  at  wharf.  Steam  at  ])ower 
house  furnished  power  to  P.  Ry.  Co. 

Saturday,  Aug.    11,   1906. 

Rigged  dock  and  docked  Fourmaster  Schooner  Ad- 
miral 605  tons  at  3  P.  M.  today.  Steam  at  Power 
House  furnished  power  to  P.  Ry.  Co.  this  afternoon. 
Stmr.  G.  VV.  Elder  on  Dock.  Repairs  going  ahead 
Employed  extra  engineer  today. 

Sunday,  Aug.  12,  1906. 

Stmr.  G.  W.  Elder  on  Dock — no  work  being  done 
today  on  her.  Gang  of  Calkers  at  work  on  Sch.  Ad- 
miral all  day.  Steam  at  power  house  furnished  power 
to  P.  Ry.  Co.  today.  Watchmen  on  duty.  Received 
tank  of  fuel  oil  today  containing  244  BBls. 
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Monday,  August  13,  1906. 

Stmr.  G.  W.  Elder  and  Sch.  "Admiral"  on  Dock  to- 
day— both  at  work  on  repairs  and  painting.    Steam  at 
power  house  fin"nished  power  to  P.  Ry.  Co.  this  P.  M. 
Tuesday,  Aug.  14,  1906. 

Stmr.  Elder  and  Sch.  Admiral  on  Dock.  Both  un- 
dergoing repairs.  Steam  at  Power  House  furnished 
steam  to  P.  Ry.  Co.  this  P.  M. 

Wednesday,  Aug.  15,  1906. 

Stmr.  G.  W.  Elder  on  dock  undergoing  repairs. 
Sch.  "Admiral"  on  dock,  calking,  painting  and  put- 
ting new  shoe  on  the  whole  length  of  Keel.  Steam  at 
power  house  furnished  power  to  P.  Ry.  Co.  this  P. 
M. 

Thursday,  Aug.  16,  1906. 

Stmr.  G.  W.  Elder  on  Dock.  Repairs  going  ahead. 
Undocked  Sch.  "Admiral"  at  3  P.  M.  today.  Steam  at 
power  house  furnished  power  to  P.  Ry.  Co.  this  P. 
M. 

Friday,  Aug.  17,  1906. 

Stmr.  G.  W.  Elder  on  Dock — repairs  going  ahead. 
Docked  tug  boat  "Wallula"  at  1  P.  M.  today.  Steam 
at  power  house  furnished  power  to  P.  Ry.  Co.  this 
P.  M. 

Saturday, -Aug.  18,  1906. 

Stmr.  G.  W.  Elder  on  Dock.  Repairs  going  ahead. 
Tug  Boat  Wallula  on  dock  being  cleaned  and  painted. 
Steam  at  power  hotise  furnished  power  to  P.  Ry.  Co 
this  P.  M.  Received  orders  from  President  Pease  to  go 
to  Astoria  to  siu'vey  Manzanita. 
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Sunday,  Aug.  19,  1906. 

Stnir.  G.  W.  Elder  and  tug  boat  Wallula  on  dock. 
X(>  work  l)eing  done  on  either.  Steam  at  power  house 
furnished  ])()vver  to  P.  Ry.  Co.  today.  Watchmen  on 
duty.  H.  Mclnt}rc'.  shipwright  and  self  went  down 
to  Astoria  last  night  and  proceeded  to  Tongue  Point 
Buoy  Depot  to  survey  Wm.  Manzanita — finished  up 
in  the  afternoon  and  arrived  I)ack  in  I'ortland  to- 
night. 

Monday,  Aug.  20,  1906. 

Stmr.  G.  W.  Elder  on  Dock — repairs  going  ahead. 
Undocked  tug  boat  "Wallula"  at  10  A.  M.  today. 
Steam  at  Power  House  furnished  power  to  P.  Ry.  Co. 
this  P.  M. 

Tuesday,  Aug.  21,  1906. 

Stmr.  G.  W.  Elder  on  Dock.  Repairs  going  ahead. 
Filling  foot  valves  on  ])ontoons  No.  4  and  5.  Steam  at 
power  house  furnished  power  to  P.  Ry.  Co.  this  P. 
M. 

Wednesday,  Aug.  22,  1906. 

Stmr.  G.  W.  Elder  on  Dock — repairs  going  ahead. 
Steam  at  power  house  fmniished  power  to  P.  Ry.  Co. 
this  P.  M.  Steam  "Sch.  Jim  Butler"  booked  for  dock 
tomorrow. 

Thursday  Aug.  23,  1906. 

Stmr.  G.  W.  Elder  on  dock.  Repairs  going  ahead. 
Rigged  dock  for  steam  Sch.  jim  Butler  this  A.  M. 
Steam  at  jiower  house  furnished  power  to  P.  Ry.  Co. 
this  P.  M.  Docked  Stmr.  Sch.  "Jim  Butler"  at  3  P. 
M.  today. 


238         The  Steamship  Geo.  W.  Elder,  et  al 

Friday,  August  24,  1906. 
Stmr.  G.  W.  Elder  on  Dock — repairs  going  ahead. 
Steam  Sch.  Jim  Butler  on  Dock,  being  painted  and 
propeller  put  on  shaft.  Steam  at  power  house  fur- 
nished power  to  P.  Ry.  Co.  this  P.  M.  Undocked 
Steam  Sch.  Jim  Butler  at  3:30  P.  M.  today.  Meter 
set  back  to  zero  today  at  6:20  P.  M. 

Saturday,  Aug.  25,  1906. 
Stmr.  G.  W.  Elder  on  Dock — work  on  repairs  go- 
ing ahead.     Meter  reading  004.     Furnished  power  to 
P.  Ry.  Co.    Absent  from  Dock  today  R.  McI. 
Sunday,  Aug.  26,  1906. 
Stmr.  G.  W.  Elder  on  Dock — no  work  being  done. 
Furnished  power  to  P.  Ry.  Co.  Meter  reading  0026. 
Watchmen  on  duty.    Absent  from  Dock,  R.  McI. 
Monday,  Aug.  27,  1906. 
Stmr.  G.  W.  Elder  on  Dock.    Repairs  going  ahead. 
Furnished  power  to   P.   Ry.     Co.      Meter     reading 
0081. 

Tuesday,  Aug.  28,  1906. 
Stmr.  G.  W.  Elder  on  Dock.    Repairs  going  ahead. 
Furnished  power  to  P.     Ry.     Co.     Meter     reading 
00105. 

Wednesday,  Aug.  29,  1906. 
Stmr.  G.  W.  Elder  on  Dock.    Repairs  going  ahead. 
Furnished     power     to     P.     Ry.  Co.  Meter  reading 
00128. 

Thursday,  Aug.  30,  1906. 
Stmr.  G.  W.  Elder  on  Dock.    Repairs  going  ahead. 
Furnished  power  to  P.     Ry.     Co.       Meter     reading 
00152. 
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Friday,  August  31,  1906. 
Stmr.  G.  W.  Elder  on  Dock.    Repairs  going  ahead. 
Furnished     power  to     P.   Ry.  Co.     Meter     reading 
00178. 

Saturday,  Sept.  1,  190(). 
Stmr.  G.  W.  Elder  on  Dock.     Work  going  ahead. 
Furnished  power     to     P.     Ry.     Co.     Meter  reading 
00201. 

Sunday,  Sept.  2,  1906. 
Stmr.  G.  W.  Elder  on  Dock.     No  work  heing  done 
today  on  her.    Furnished  power  to  P.  Ry.  Co.    Meter 
reading  00228.    Watchmen  on  duty. 
Monday,  Sept.  3,  1906. 
No  work  on  Stmr.  G.  W.  Elder  today — Legal  Hol- 
iday.   Furnished  power  to  P.  Ry.  Co.    Meter  reading 
291. 

Tuesday,  Sept.  4,  1906. 
Stmr.  G.  W.  Elder  on  Dock.    Repairs  going  ahead. 
Rigged  dock  and  docked  Stmr.  Manzanita  today  at 
noon.     Furnished  power  to  P.  Ry.  Co.  from  5  A.  M. 
to  midnight.    Meter  reading  350. 

Wednesday,  Sept.  5,  1906. 
Stmr.  G.  W.  Elder  and  Manzanita  on  dock,  hoth  un- 
dergoing repairs.     Furnished  power  to  P.   Ry.   Co. 
from  5  A.  ]\I.  to  midnight.    Meter  reading  510. 
Thursday,  Sept.  6,  1906. 
Stmr.  "Geo.  W.  Elder"  and  "Manzanita"  on  Dock, 
both  undergoing  repairs.     Furnished  power  to  P.  Ry. 
Co.     Meter  reading  648.     Ordered  one     drum     coal 
oil 
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Friday,  Sept.  7,  1906. 

Stmr.  Geo.  W.  Elder  on  dock.  Repairs  going  ahead. 
Furnished  power  to  P.  Ry.  Co.  today.    Meter  reading 
786.    Undocked  Stmr.  Manzanita  at  9:30  A.  M. 
Saturday,  Sept.  8,  1906. 

Stmr.  G.  W.  Elder  on  Dock.  Repairs  going  ahead. 
Docked  Stmr.  "AlHance"  at  1 :30  P.  M.  Furnished 
power  to  P.  Ry.  Co.  tliis  P.  M.  Meter  reading 
960. 

Sunday,  Sept.  9,  1906. 

Stmr.  G.  W.  Elder  on  dock — no  work  l:)eing  done. 
Undocked  Stmr.  "Alliance"  at  10:40  A.  M.  Furnish- 
ed power  to  P.  Ry.  Co.  today.  Meter  reading  984. 
Watchmen  on  duty. 

Monday,  Sept.  19,  1906. 

Stmr.  G.  W.  Elder  on  dock.  Repairs  going  ahead. 
Furnished  power  to  P.  Ry.  Co.  this  P.  M.  Meter 
reading  1036.  Bkt.  "Amaranth"  hooked  for  dock  hy 
telephone  from  Astoria.  Started  to  move  spud  guides 
to  separate  pontoons  4  and  5  to  accommodate  Ama- 
ranth. 

Tuesday,  Sept.  11,  1906. 

Stmr.  Geo.  W.  Elder  on  dock.  Repairs  going  ahead. 
Furnished  power  to  P.  Ry.  Co.  this  P.  M.  Meter  read- 
ing 1051.  Rigging  dock  and  moving  pontoons  for 
Bkt.  "Amaranth." 

Wednesday,  Sept.  12,  1906. 

Stmr.  Geo.  W.  Elder  on  Dock.  Repairs  going 
ahead.  Finished  moving  and  securing  pontoons  for 
Bkt.  "Amaranth"  at  6  P.  M.  Furnished  power  to  P. 
Rv.  Co.  this  P.  M.    Meter  reading  1072. 
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Thursday,  Sept.  13,  1906. 

Slnir.  (1.  W.  Elder  on  Dock.  Repairs  going  ahead. 
Docked  llkt.  "Amaranth"  at  10:30  A.  M.  Furnished 
power  to  P.  Ry.  Co.  this  P.  M.  Meter  reading- 
1089. 

Friday,  Sept.  14.  1906. 

Stmr.  Geo.  W.  Elder  and  Bkt.  "Amaranth"  on 
dock,  l:)otli  working  on  repairs  and  painting.  Fur- 
nished power  to  P.  Ry.  Co.  this  P.  M.  Meter  reading 
1110. 

Saturday,  Sept.  15,  1906. 

Stmr.  Geo.  W.  Inkier  on  dock — repairs  going  ahead. 
Undocked  Bkt.  "Amaranth"  undocked  at  9:30  A.  M. 
today.  Furnished  power  to  P.  Ry.  Co.  this  P.  M. 
Aleter  reading  8  A.  M.  1126. 

Sunday,  Sept.  16,  1906. 

Stmr.  Geo.  W.  Elder  on  dock.  No  work  being  done 
today.  Furnished  power  to  P.  Ry.  Co.  today.  Meter 
reading  1142.     Watchmen  on  duty. 

Monday,  Sept.  17,  1906. 

Stmr.  G.  W.  Elder  finished  repairs  on  outside  at  6 
P.  ]\I.  today  ready  to  float  in  the  morning.  Furnish- 
ed power  to  P.  Ry.  Co.  this  P.  M.  Meter  reading 
1190. 

Tuesday.  Sept.  18,  1906. 

Undocked  Stmr.  G.  W.  Elder  at  9:30  A.  M.  Every- 
thing O.  K.  Started  to  work  trimming  pontoons 
with  the  ballast  on  dock,  also  fixing  keel  and  bilge 
blocks  damaged  to  H.  Elder.  Pump  No.  6  out  of 
order — now  investigating  the  trouble.  Stmr.  G.  W. 
Elder  was  on  the  dock  113  running  days.  94  working 
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days.     Furnished  power  to     P.  Ry.  Co.  this  P.  M. 
Meter  reading  1209. 

Wednesday,  Sept.  19,  1906. 
Nothing  on  dock.  Men  employed  on  ballast  and 
blocks.  Moved  pontoons  4  and  5  back  to  place.  Found 
the  cause  of  pump  No.  6  not  working  yesterday  to  be 
from  outlet  being  choked  with  small  drift  wood. 
Furnished  power  to  P.  Ry.  Co.  this  P.  M.  Meter 
reading  1226. 

Thursday,  Sept.  20,  1906. 
Nothing  on  dock.    Pontoons  Nos.  4  and  5  in  place 
and  guide  blocks  bolted  down.  Men  employed  on  bal- 
last, blocks,  etc.  Furnished  power  to  P.  Ry.  Co.  this  P. 
M.     Meter  reading  1238. 

Memo,  from  Log  Book  of  Port  of  Portland  Dry 
Dock. 

CLAIMANT'S  EXHIBIT  2, 

A.  W.  Person, 

Comr. 
Filed  May  2,  1911. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 
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[Claimant's  Exhibit  3.] 

WORKMEN'S  TIME  EUR  THE  MONTI  1  OF 

MAY,  1906. 

DRY  DOCK. 
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WORKMEN'S  TIME  FOR  THE  MONTH  OF 
SEPTEMBER,  1906. 
DRY  DOCK. 
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'  Ci.AlMANTS  EXHIBITS, 

A.  W.  Person, 

Comr. 
Memo,  from  Time  Rook  of  Supt.  of  Dock. 
Filed  May  2,  1911. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 

[Claimant's  Exhibit  4.] 
SPECIFICATIONS 
FOR  THE  REPAIRS  TO  HULL  S.  S.  "G.  W 
ELDER." 
THIS  SPECIFICATION  includes  all  wood  and  iron 
work  that  is  to  be  removed,  replaced  by  new,  or 
faired  and   returned  from  keel  to  top  angle  of 
bulwark  plating  and  from  stem     to     stern ;     all 
cleaning,  painting  and  cementing  on  interior  of 
hull,  from  keel  to  main  deck  and  fore  and  aft;  in 
detail  as  follows: 

PORT  SIDE: 
The  following  shell  plates  to  be  removed  and  re- 
placed by  new: 

Strake  A.  Plates  Nos.  1,  2,  7,  8,  9,  counting  from 
stem. 

Strake  B.  Plates  Nos.  1,  7,  8,  9,  10,  counting  from 
stem. 

Strake  C.  Plates  Nos.  4,  6,  9,  counting  from  stem. 
Strake  D.  Plates  Nos.  6,  7,  8,  counting  from  stem. 
Strake  E.  Plates  Nos.  6,  7,  counting  from  stem. 
Strake  F.  Plate  No.  8,  counting  from  stem. 
The  following  shell  plates  to  be  removed,  faired 
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and  returned,  if  practicable;  if  not,  to  be  replaced  by 
new: 

Strake  C.  Plates  Xos.  4,  6,  9,  counting  from  stem. 
Strake  D.  Plate  No.  9,  counting  from  stem. 

The  6th  plate  from  stem  in  Strake  F.  to  be  rein- 
forced on  inside,  where  same  is  slightly  cracked,  by 
a  plate  strap  running  full  width  of  plate  and  of  same 
weight  as  Butt  straps. 

The  Butts  of  plates  Nos.  5,  6,  7,  8,  in  F.  and  G. 
Strakes  to  be  entirely  reriveted  and  outside  but  straps 
fitted  to  same,  if  considered  necessary  by  owners'  rep- 
resentative. 

All  butts  or  landings  in  shell  plating  that  show 
signs  of  leakage,  to  be  gone  over,  recaulked  where 
necessary,  fitted  with  smooth-on  where  open  and 
should  any  loose  or  started  rivets  be  found,  same  are 
to  be  backed  out  and  replaced  by  new. 
STARBOARD  SIDE. 

The  following"  shell  plates  to  be  removed  and  re- 
placed by  new: 

Strake  A.  Plates  Nos.  1,  7,  8,  9,  counting  from 
stem. 

Strake  B.  Plates  Nos.  1.  4,  5,  7,  8,  counting  from 
stem. 

Strake  C.  Plates  Nos.  5,  7,  8,  9,  counting  from 
stem. 

Strake  D.  Plates  Nos.  5,  6,  7,  8,  9,  10,  counting 
from  stem. 

Strake  E.  Plates  Nos.  7,  8,  9,  counting  from  stem. 

Strake  F.  Plates  Nos.  7,  8,  9,  counting  from  stem. 

vStrake  G.  Plate  No.  8,  counting  from  stem. 
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Strake  II.  Plate  No.  7,  counting  from  stem. 

The  following  shell  plates  to  be  removed,  faired  and 
returned,  if  practicable;  if  not,  to  be  replaced  by 
new: 

Strake  A.  Plate  No.  4,  counting-  from  stem. 

Strake  B.  Plates  Nos.  3,  6,  9,  counting  from  stem. 

Srake  C.  Plates  Nos.  4,  6,  counting  from  stem. 

Strake  E.  Plates  Nos.  5,  6,  counting  from  stem. 

Strake  F.  Plates  Nos.  2,  3,  4,  10,  counting  from 
stem. 

Strake  G.  Plates  Nos.  2,  3,  4,  5,  6,  7,  9,  counting 
fron;  stem. 

Strake  TT.  Plates  Nos.  3,  4,  5,  6,  8,  counting  from 
stem. 

Strake  I.  Plates  Nos.  3,  4,  5,  6,  counting  from  stem. 
Sheer  Strake  Plates  Nos.  2,  3.  4,  5,  6,  counting  from 
stem. 

BILGE  KEELS. 

To  be  removed  in  way  of  damage  on  both  sides  and 
replaced  by  new  in  same  manner  as  before,  the  port 
keel  to  have  three  new  plates  in  bottom  part  and  three 
in  top;  the  starboard  keel  to  have  five  new  plates  in 
bottom  part  and  five  in  top,  after  said  keels  are  in 
place  and  riveted  and  caulked,  the  interior  is  to  be  run 
full  of  pitch  and  holes  made  for  this  purpose  to  be 
neatly  plugged  by  screw  plugs. 
GUARDS. 

Starboard  side;  three  lengths,  counting  from  for- 
ward side  port,  aft,  to  be  removed,  faired  and  return- 
ed; butts  of  all  other  lengths  to  be  gone  over  and 
refastened  where  necessary,  also  on  port  side. 
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MAIN  KEEL. 

The  damaged  part  of  keel  to  be  cut  out  from  break 
to  next  scarph  forward  of  damaged  and  renewed  with 
steel  bar  of  same  dimensions  as  old ; 

NOTE: — As  the  break  in  keel  is  within  a  few  feet 
of  an  original  scarph,  it  will  be  necessary  to  cut  a 
new  scarph  in  old  part  of  keel  aft  of  break. 
FOREFOOT  AND  U  IRON. 

The  damaged  forefoot  to  be  cut  out  from  scarph 
to  scarph  and  renewed  with  forged  steel  bar  of  same 
dimensions  as  old;  the  U  iron  shoe,  which  is  in  two 
parts,  to  be  removed,  the  upper  part  to  be  faired  and 
returned,  the  lower  part  to  be  renewed. 
RUDDER. 

To  be  lifted,  printles  to  be  trued  and  gudgeons 
rebused,  rudder  to  be  replaced  and  woodlock  rerivitcd 
in  place. 

BULWARKS. 

STARBOARD  SIDES:  The  1st  bulwark  plate  aft 
of  fore  gangway  to  be  removed  and  replaced  by  new, 
the  stanchions  in  this  vicinity  to  be  faired  back  to 
place;  the  4th  plate  to  1x-  removed  and  renewed  l)y  a 
plate  about  18"  longer  than  old  plate,  this  to  allow 
of  fresh  butts  being  cut  on  the  next  plates  fore  and 
aft.  new  butt  straps  to  be  fitted  and  liners  at  back  of 
stanchions  where  necessary,  the  bulwarks  and  stan- 
chions in  this  vicinity  and  in  other  places  where  out 
of  line,  to  be  faired  up  to  their  original  position. 

One  cast-iron  chock  in  after  starboard  quarter  to 
be  renevi'ed  and  riveted  in  place. 

PORT  SIDE:    The  bulwark  plate  in  front  of  boil- 
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er  room  door  to  he  faired  back  to  place  and  the  door 
to  ash  shoot  port  to  be  overhauled,  fitted  with  new 
hinges  and  fastener  and  put  in  a  workable  condition. 

GANGWAY  DOORS. 

All  of  the  iron  gang'way  doors  in  bulwarks  to  be 
overhauled,  faired  U])  and  fitted  with  new  hinges,  fas- 
tenings and  l)olts  where  necessary  to  be  made  work- 
al)le.  and  i)ut  in  first  class  condition  through- 
out. 

INTERIOR  OF  HULL. 
No.  1  Lower  Hold. 

rORTSTDE:  Twenty-two  (22)  floors,  frames 
and  reverse  frames,  counting  forward  from  the  3rd 
floor  forward  of  the  cross  bunker  bulkhead,  to  be  en- 
tirely cut  out  from  the  center  line  of  vessel  to  points 
in  vicinity  of  turn  of  bilge,  said  cuts  to  be  located  1)y 
the  owners  Representative  and  staggered  in  an  ap- 
proved manner,  the  floors  and  frames  that  can  be 
faired  in  a  satisfactory  manner  to  be  so  treated  and 
returned,  the  remainder  to  lie  renewed  with  new  ma- 
terial of  same  scantlings  as  the  original ;  the  butts  in 
main  frames,  where  the  new  material  connects  with 
the  old,  to  be  secured  by  approved  angle  bosom 
straps,  said  straps  to  extend  at  least  2'6"  on  each  side 
of  butt,  the  spacing  of  rivets  in  these  straps  to  be 
about  4"  centers;  the  butts  in  reverse  bars  to  be  se- 
cured with  approved  angle  straps  where  same  can  be 
used,  otherwise  approved  flat  plate  straps  are  to  be 
used;  the  butts  of  all  floors  are  to  be  secured  with 
dottble  butt  straps  of  approved  dimensions,  the  riv- 
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eting  of  these  butts  to  be  staggered  and  rivets  pitch- 
ed as  in  usual  practice. 

STARBOARD  SIDE:  Thirty-five  (35)  floors, 
frames  and  reverse  frames,  counting  forward  from 
the  cross  bunker  bulkhead,  to  be  entirely  cut  out  and 
treated  as  on  Port  Side  with  the  exception  that  about 
fourteen  (14)  of  these  main  and  reverse  frames  are 
to  be  entirely  renewed  from  keels  on  to  main  deck 
line,  the  remaining  twenty-one  (21)  floors  and 
frames  to  be  cut  as  directed  by  owners'  Representa- 
tive. 

KEELSONS  AND  STRINGERS. 

The  main  keelson,  which  is  of  the  intercostal  type, 
to  be  entirely  cut  out  where  same  is  damaged  for  a 
distance  of  about  forty  (40)  feet,  or  to  the  nearest 
butt,  as  may  be  approved,  plates  in  this  keelson  that 
can  be  faired  in  a  satisfactory  manner  to  be  so  treated 
and  returned,  the  remainder  to  be  renewed  in  same 
manner  as  before. 

The  side  keelsons,  which  are  also  of  the  intercostal 
type,  to  be  treated  in  same  manner  as  main  keelson, 
for  a  distance  of  thirty-five  {ZS)  floor  spaces  from 
cross  bunker  bulkhead. 

The  bilge  stringers  and  side  stringers  on  l)oth  port 
and  starboard  sides  to  be  cut  out  for  a  distance  of 
about  thirty-five  (35)  floor  spaces  and  renewed. 

The  double  angle  strongbacks,  which  are  located 
two  on  each  side  between  the  keelsons  and  stringers, 
to  be  cut  out  where  same  come  in  way  of  damage,  the 
lengths  that  are  good  to  be  faired  and  returned,  the 
remainder  to  be  renewed. 
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TWEEN  DECK  STRINGER  PLATE.. 

The  tvveeii  deck  stringer  plate  on  starboard  side  to 
l)c  cut  out  together  with  angles  and  side  plate  in  way 
of  damage  for  a  distance  of  about  forty  (40)  feet  and 
entirely  renewed,  also  in  way  of  after  tween  deck 
side  port,  for  a  distance  of  about  fifteen  (15)  feet. 
BULKHEAD. 

The  forward  cross  bunker  bulkhead,  together  with 
its  margin  angles  and  stiffeners  to  be  cut  out  and  en- 
tirely renewed  in  same  manner  as  before,  the  steel 
used  in  building  this  new  bulkhead  to  be  about  three 
ll)s.  heavier  than  the  old  metal  originally  was;  new 
bulkhead  to  ])e  absolutely  watertight  and  to  contain 
two  watertight  doors  of  same  design  as  tiiose  now  in 
place. 

TWEEN  DECK  BEAMS. 

Twelve  under  tween  deck  beams  in  way  of  damage 
to  ])e  cut  out,  faired  back  to  their  true  camber  and 
returned  to  position,  should  any  of  these  beams  break 
in  process,  or  prove  that  it  is  not  practical  to  fair 
same,  or  found  to  be  too  badly  damaged,  then  said 
beams  are  to  be  renewed  ;  and  again  should  it  l)e  found 
practicable  to  fair  any  of  said  beams  in  place,  same 
will  be  permitted;  several  of  these  beams  that  are 
broken  in  center,  after  being  faired  to  position,  are 
to  be  spliced  with  double  fysh  plates,  said  fysh  plates 
to  be  of  same  weight  as  beams  and  to  be  about  six 
feet  in  length  staggered  riveted  in  an  approved  man- 
ner. 

HATCH  COAMING. 

No.  2  Tween  Deck  Hatch  Coaming  to  be  cut  out 
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and  the  fore  and  aft  parts  entirely  renewed,  the  re- 
mainder to  be  faired  and  returned. 
TIE  PLATES. 
The  fore  and  aft  tie-plates  on  each  side  of  tween 
deck  beams,  to  be  cut  out  in  way  of  No.  2  Hatch,  re- 
newed for  a  length  of  about  twenty  (20)  feet,  the  re- 
mainder faired  and  returned. 

LOWER  HOLD  PILLARS. 
Ten  Lower  Hold  Pillars  located  between  foremast 
and  after  bulkhead  to  be  cut  out,  repaired  or  renew- 
ed if  necessary,  and  returned  to  position. 

ELEVATOR  GUIDE  STANCHIONS. 
The  Elevator  Guides  located  in  No.  2  tween  deck 
hatch  to  be  removed,  faired,  repaired  and  returned 
to  position. 

MAIN  DECK  BEAMS. 
Seven  under  main  deck  beams  in  way  of  damage 
to  be  treated  in  same  manner  as  prescribed  for  the 
damages  tween  deck  beams,  one  main  deck  beam  that 
IS  broken  in  the  arm  to  have  new^  end  forged  on  if  pos- 
sible, if  not  same  is  to  be  renewed. 

TWEEN  DECK  PILLARS 
Three  Tween  Deck  Pillars  located  in  way  of  dam- 
age to  be  entirely  renewed  four  others  to  be  removed, 
repaired,  faired  and  returned  to  position. 
TWEEN  DECK  SIDE  PORTS. 
The  fore  and  aft  side  cargo  ports  on  both  sides  of 
twxen  deck  to  be  overhauled,  refitted,  faired  and  put 
m  a  first  class  workable  condition,  new  hinge  pins, 
hinges,  dogs,  fastenings  and     strongbacks     fitted     if 
necessary;  new  rublier  joints  to  be  put  in  if  necessarv 
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to  make   these   ports   perteclly   watertight   and   sea- 
worthy. 

PORT  LIGHTS. 

All  port  lights  in  and  around  tween  decks,  fore  and 
aft,  to  he  overhauled,  fastenings  and  hinges  renewed 
where  necessary,  new  glasses  put  in  where  same  are 
hroken  or  cracked,  and  new  rubber  joints  fitted  where 
necessary  to  make  said  ports  watertight. 
SCUPPER  PIPES. 

The  scupper  pipes,  main  deck  and  tween  deck,  fore 
and  aft,  to  lie  overhauled,  renewed  where  cracked  or 
broken,  and  rejoined  where  necessary. 
ELEVATOR  CAGES. 

To  be  cleaned,  faired  up  and  returned  to  position, 
an}-  broken  iron  work  around  same  to  be  renewed. 
HOLD  LADDERS. 

The  H^old  Ladders  located  at  fore  part  of  No.  1  and 
No.  3  tween  deck  hatches  to  be  removed,  faired  up 
and  fitted  with  new  rungs. 

STOKEHOLD  BULKHEAD. 

The  forward  stokehold  bulkhead  to  be  repaired  by 
the  lower  part  of  plates  being  cut  off  about  three  feet 
above  floor  right  across  vessel  and  new  plate  fitted 
and  riveted  in  place. 

HATCH  STRONGBACKS. 

New  wood  strongbacks  and  hatch  covers  to  be  fit- 
ted to  ?]]  main  and  tween  deck  hatches,  the  strong- 
backs  to  be  well  fitted  and  hatches  to  be  of  required 
thickness  of  pine  or  fir;  edge  bolted,  neatly  fitted  and 
equipped  with  rings  for  lifting  same. 
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TWEEN  DECK  PLANKING. 
To  be  entirely  removed  from  side  to  side,  for  the 
distance  between  the  foremast  and  the  after  part  of 
boiler  casing,  the  sheathing"  of  this  deck  to  be  entirely 
removed  from  stem  to  stern  and  the  part  of  deck  that 
has  been  removed  and  the  hole  of  the  sheathing  fore 
and  aft  to  be  laid  by  new  in  same  manner  as  before ; 
the  wood  and  cement  stops  in  frame  spaces  between 
ship's  sides  and  margin  plate  to  be  gone  over,  fore  and 
aft,  renewed  where  necessary  and  recemented. 

HOLDS,  PEAKS  AND  CROSS  BUNKER. 

To  be  thoroughly  cleaned,  scraped  and  washed  out 
in  readiness  to  paint,,  all  rust  and  corrosion  to  be 
chipped  from  frames,  floors,  inner  plating  deck 
beams,  bulkheads  &c. ;  all  dirt  and  rubbish  to  be  re- 
moved and  all  broken  or  started  cement  in  limbers 
throughout  ship's  bottom  to  be  chipped  out  and  re- 
moved, the  present  bulkhead  and  wood  work  forming 
the  cold  storage  room  forward  to  be  torn  out  and  re- 
moved clear  forward  to  collision  bulkhead,  the  wood 
work  and  bulkheads  forming  the  store  rooms  forward 
and  aft  in  tween  decks  to  be  entirely  removed,  tlie 
sheathing  of  boiler  and  engine  casings  and  water 
tanks  to  be  entirely  removed  and  tank  and  iron  work 
scalded  and  cleaned  in  readiness  to  paint;  the  entire 
closed  ceiling  fore  and  aft  including  the  ceiling  in 
cross  bunker  to  be  removed,  the  cargo  battens  and 
sjiarring  on  ship's  side  and  bulkheads  in  both  lower 
and  upper  holds  to  l)e  entirely  removed. 

NOTE. — All  of  the  above  wood  work  that  is  re- 
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moved  is  to  be  cleared  away  from  vessel  at  time  of 
removal. 

NEW  WOOD  WORK. 

The  new  wood  work  throiij^-hout  holds  and  cross 
bunker  to  consist  as  follows: 

Entire  new  closed  ceiling  fore  and  aft;  this  ceilM.:^ 
to  be  laid  in  same  manner  as  before  with  material  of 
same  dimensions,  ceiling-  to  be  fitted  with  the  re(|ni- 
site  limber  hatches  between  keelsons:  the  qiialiLv  of 
pine  or  fir  used  to  be  approved  by  owners'  Repre- 
sentative, ceilint;-  to  be  neatly  fitted  throuo^hout  and 
perfectly  tig-ht.  so  as  to  allow  of  no  small  cargo,  siich 
as  coal  or  grain,  to  sift  through  into  bilges,  top  of 
ceiling  where  same  finishes  above  turn  of  bilge  to  be 
properly  fitted  with  stops  and  cemented. 

Entire  sparring  and  cargo  battens  throughout 
lower  holds  and  tween  decks,  and  on  bulkhea.ds  to 
be  renewed  with  first  quality  spruce,  dimensions  of 
this  sparring  to  be  as  before:  sparring  to  be  bolted 
and  secured  into  position  in  same  manner  as  that  now 
in  place. 

Engine  room  and  boiler  casings  and  water  tanks 
to  be  cased  in  v/ith  spruce  planking  in  same  manner 
as  before,  all  neatly  fitted  and  securely  fastened. 

The  bulkheads  and  fittings  of  the  fore  and  aft  store 
room  in  tween  decks,  to  be  rebuilt  and  replaced  v-.iih 
new  material  in  same  manner  and  design  as  those 
now  in  place,  the  bulkheads  to  be  of  spruce,  of  good 
quality  and  the  fittings  such  as  drawers,  bins  a' id 
lockers  to  be  of  No.  1  Pine. 

The  cold  storage  room  forward  is  not  to  be  rebult 
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under  this  contract. 

WATER  TANKS. 

The  fresh  water  tanks  in  holds  to  be  thoroughly 
cleaned  out,  tested,  made  tight  if  leaking,  and  rece- 
mcnt  washed  in  an  approved  manner. 
CEMENT. 

All  cement  in  floor  spaces  of  fore  hold,  cross  bttnk- 
er,  and  fore  peak  to  be  entirely  chipped  out  to  the 
bare  iron  and  renewed  to  its  original  height  with  a 
mixture  of  equal  parts  of  best  Portland  cement  and 
good  sharp  sand. 

The  cement  in  after-hold  to  be  tested  throughout 
and  where  found  loose,  cracked  or  damaged  to  be  re- 
newed as  above. 

All  floors  and  frames  under  closed  ceiling,  fore  and 
aft,  to  be  scaled  to  the  bare  metal  and  cement  washed 
with  two  coats  of  pure  cement  wash. 
PAINTING. 

"The  entire  interior  of  the  shell  plating  from  stem 
to  stern  and  from  main  deck  right  down  inchiding  all 
frames,  beams,  pillars,  bulkheads,  engine  and  lioilcr 
casing  and  tanks  (not  including  engine  and  l)oi]cr 
rooms)  to  be  coated  with  one  coat  of  good  oil  paint  in 
colors  as  desired,  all  of  the  new  iron  work  to  receive 
at  least  two  coats  of  good  oil  paint  in  colors  as  de- 
sired. 

NOTE.— The  water  tanks  before  painting  to  1)C 
removed  from  their  present  position  to  l)e  relitrncd 
and  securely  fastened  as  before. 

CONDITIONS. 

It   being  the  intention   of  these   specifications   to 
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cover  all  of  the  work  necessary  to  put  the  hull  of  this 
vessel  in  a  good  and  seaworthy  condition,  the  con- 
tractor will  therefore  be  called  upon  to  observe  not 
only  the  letter  Init  the  spirit  of  the  contract,  further 
this  specification  is  intended  to  cover  in  detail  all  in- 
terior wood  and  iron  work  from  main  deck  to  keel, 
with  the  exception  of  any  work  contained  in  ens^inc 
room,  boiler  room  and  shaft  alley,  and  not  including- 
ihe  renewal  of  main  deck. 

The  contractor  will  be  called  upon  to  cut  away  the 
part  of  main  deck  necessary  to  effect  the  repairs  to 
beams,  plating,  etc.;  also  to  remove  any  piping,  ma- 
chinery or  other  matter  that  may  be  in  the  way.  Init 
not  to  return  same. 

NOTE. — In  removing  pipes  or  machinery  great 
care  is  to  be  taken  not  to  damage  same. 

Before  any  new  plating,  keel,  or  keelsons  are  put  in 
place,  the  forward  part  of  vessel  is  to  be  placed  in 
true  line  with  the  after  part,  to  the  entire  satisfaction 
of  the  owners'  Representative. 

During  the  process  of  cutting  out  and  renewing 
the  damaged  parts  of  hull,  great  care  is  to  be  taken 
to  securely  shore  up  the  remainder  of  vessel,  as  the 
contractor  will  be  held  responsible  for  any  further 
damage  that  may  be  done  to  vessel  whilst  undergoing 
repairs. 

All  new  plates,  angle  bars,  and  material  that  ma}^ 
be  used  in  carrying  out  these  repairs  to  be  of  best 
quality  and  to  be  of  same  scantlings  as  the  original. 

No  shift  of  butts  will  be  allowed  unless  previously 
agreed  upon  between  contractor  and  owners'  repre- 
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sentative.  In  fairing  plates  in  place,  the  contractor 
will  be  called  upon  to  line  up  all  frames  that  come  in 
way  of  plates  so  treated. 

Should  any  extra  work  be  discovered  that  is  clear- 
ly outside  of  this  specification  same  is  to  be  done  on- 
ly by  contract,  as  no  extras  of  any  nature  whatever 
will  be  allowed  unless  previously  agreed  upon  in  writ- 
ing by  parties  interested. 

The  contractor  is  to  be  prepared  to  furnish  bonds 
for  the  faithful  performance  of  the  work,  amount  of 
bond  to  be  agreed  upon  by  owner  and  contractor. 
Time  required  for  carrying  out  the  work  complete  in 
detail  to  be  agreed  upon  between  owner  and  con- 
tractor at  time  of  signing  contract. 

All  dry  dock  charges  to  be  borne  by  owner  of  ves- 
sel. All  dirt  and  rubbish  to  be  removed  by  the  con- 
tractor, and  all  bilges  in  holds  and  cross  bunkers  to  be 
left  clean  and  clear  of  all  shavings,  etc. 

All  of  the  work  done  under  this  specification  is  to 
fully  come  up  to  the  requirements  of  the  BUREAU 
VERITAS.     CLASSIFICATION  SOCIETY. 

All  repairs  and  renewals  to  both  wood  and  iron 
work,  all  cleaning  and  painting  and  all  work  of  any 
nature  whatsoever  that  is  done  under  this  contract. 
is  to  be  carried  out  in  a  firstclass  and  workmanlike 
manner  to  the  entire  satisfaction  of  the  owners'  Rep- 
resentative, and  officers  of  the  U.  S.  Inspection  Ser- 
vice. 

The  coal  that  is  now  on  cross  bunker  will  be  re- 
moved bv  the  owner. 
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The  contractor  to  supply  in  full  all  material  and  la- 
bor necessary  to  carry  out  the  above  enumerated  re- 
pairs, to  supply  all  transportation,  to  men  that  may 
be  necessar}-,  to  he  res])()nsihle  for  all  frei,<>-iil  of  ma- 
terials and  gear,  and  to  meet  all  expenses  of  any  na- 
ture whatsoever  that  may  l)e  incurred  in  carrying- 
out  his  contract  other  than  arc  clearly  specified  in  the 
foregoing  conditions. 

Portland,  Oregon.  June  25,  1906. 

Filed  May  2.  1911. 

A.  M.  CANNON. 
Clerk  U.  S.  District  Court. 
[Claimant's  Exhibit  7.] 
Permanent  Official    Number. 

Certificate  No.  Numerals.  Letters. 

7  85,321        J.  P.  H.  T. 

THE  UNITED  STATES  OF  AMERICA. 

Sec.  4319,  Rev.  Stats.  Cat.  No.  538. 

CERTIFICATE  OF  ENROLLMENT. 

In  conformity  to  Title  L,  "Regulation  of  V'essels  in 
Domestic  Commerce,"  of  the  Revised  Statutes  of  the 
LTnited  States. 

W.  W.  Cotton,  of  Portland.  Oregon,  Secretary, 
having  taken  and  subscribed  the  Oath  required  by 
law,  and  having  Sworn  that  the  Oregon  Railroad  & 
Navigation  Co.,  of  Portland,  Oregon,  a  corporation 
duly  under  the  laws  of  the  State  of  Oregon,  is  the  sole 
owner  of  the  vessel  called  the  "Geo.  W.  Elder,"  of 
Portland,  Oregon,  whereof  Geo.  Conway,  a  citizen  of 
the  Cnited  States,  is  master,  and  that  the  said  vessel 
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was  built  in  the  year  1874,  at  Chester,  Penn.,  of  iron 
as  appears  by  Permanent  Register  No.  3,  issued  at 
Portland,  Oregon,  May  17,  1900,  now  surrendered: 
made  changed  and  said  Permanent  Register  having 
certified  that  the  said  vessel  is  a  screw  steamship; 
that  she  has  two  decks,  two  masts,  plain  head,  round 
stern ;  that  her  length  is  250  feet,  her  breadth  38.5 
feet,  her  depth  21  feet ;  that  she  measures  as  follows : 

Tons.       lOOths. 

Capacity  under  tonnage  deck , 1,418.52 

Capacity  between  decks  above  tonnage  deck 
Capacity  of  inclosures  on  the  upper  deck  viz:    291.07 
Gross  Tonnage  1,709.00 

Deductions  under  Section  4153,  Revised  Statutes, 
as  amended  by  Act  of  August  5,  '82: 

Crew  space,  ;  Master's  cabin,  ; 

Steering  gear, .....;  Anchor  gear,  ;  Boat- 
swain's stores, ; 

Chart  house,  ;  Donkey  engine  and  boiler,.... 

) 

Storage  of  sails, ;  Propelling  power, ; 

Total   Deductions 485.01 

Net  Tonnage   1,224 

and  said  Vessel  has  been  duly  Enrolled  at  the  Port  of 
Portland,  Oregon. 

GIVEN  under  my  hand  and  seal  at  the  Port  of 
Portland,  Oregon,  in  the  District  of  Willamette,  this 
ord  day  of  September,  in  the  year  one  thousand  nine 
hundred. 

[Seal.]  L.  A.  PIKE, 

Special  Deputy  Collector  of  Customs. 
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No  Naval  Officer. 

CLAIMANT'S  EXHIBIT  7, 

A.  W.  Person, 

Comr. 
Surreiukrod  at   rortland.  Orcg-on.  Dec.     31,     '05, 
Wrecked. 

CUSTOM  HOUSE,  PORTLAND,  ORECiON. 
Collector's  Office,  June  26,  1909. 
I  certify  this  to  be  a  true  copy  from  the  recorded 
enrollment  now  on  file  in  this  office. 

H.  M.  MONTGOMERY, 

Deputy  Collector. 

Piled  Mav  2,  1911. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 
[Claimant's  Exhibit  8.  ] 
Permanent  Official  Number 

Certificate  No.  Numerals.  Letters. 

22  85,321         J.P.H.T. 

THE  UNITED  STATES  OF  AMERICA. 
Sec  4319,  Rev.  Stats.  Cat.  No.  538. 

CERTIFICATE  OF  ENROLLMENT. 
In  conformity  to  Title  L,  "Regulation  of  Vessels  in 
Domestic  Commerce,"  of  the  Revised  Statutes  of  the 

United  States. 

1.  H.  Peterson,  of  Portland,  Oregon,  Sole  Owner, 
having  taken  and  subscribed  the  Oath  required  by 
law,  and  having  Swoi:n  that  he  is  a  citizen  of  the  Unit- 
ed Stated,  and  the  sole  owner  of  the  vessel  called  the 
"Geo.  W.  Elder,"  of  Portland.  Oregon,  whereof  G. 
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M.  Jessen,  a  citizen  of  the  United  States,  is  master, 
and  that  the  said  vessel  was  built  in  the  year  1874,  at 
Chester,  Penn.,  of  iron,  as  appears  by  Permanent  En- 
rollement  No.  7,  issued  at  Portland,  Oreg'on,  Sept. 
3rd,  1900,  now  surrendered:  Vessel  Wrecked,  aban- 
doned to  Underwriters  and  Rebuilt,  and  Said  Per- 
manent Enrollment  having  certified  that  the  said 
vessel  is  a  screw  steamship;  that  she  has  two  decks, 
two  masts,  plain  head,  round  stern ;  that  her  length 
is  250  feet,  her  breadth  38.5  feet,  her  depth  21  feet: 
that  she  measures  as  follows: 

Tons.     lOOths. 

Capacity  under  tonnage  deck  1,418.52 

Capacity  between  decks  above  tonnage  deck 
Capacity  of  inclosures  on  the  upper  deck,  viz:    291.07 
Gross  Tonnage  1,709.00 

Deductions  under  Section  4153,  Revised  Statutes, 
as  amended  by  Act  of  Aug.  5,  '82: 

Crew  space, ;  Master's  cabin, ; 

Steering  gear,  ;  Anchor  gear,  ;  Boat- 
swain's stores, ; 

Chart  house,  ;  Donkey  engine  and  boiler,  .... 


Storage  of  sails.  ..., ;  Propelling  power, ; 

Total  Deductions  485.01 

Net  Tonnage  , 1,224 

and  said  Vessel  has  been  duly  Enrolled  at  the  Port 
of  Portland,  Oregon. 

GIVEN  under  my  hand  and  seal  at  the  Port  of 
Portland,  Oregon,  in  the  District  of  A\'inamette  this 
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21sl  clay  of  Novcnilier,  in  the  year  one  thousand  nine 
hnnch-ed  and  six. 

[Seal.]  I.  L.  PATTERSON, 

Collector  of  Customs. 
No.  Naval  Officer. 

CLAIMANT'S  EXHIBIT  8. 

A.  W.  Person, 

Comr. 
Surrendered  at   l^ortland.  ()re,2,"on,  Jan.  26,     1907. 
Ownership  chgxl. 

CUSTOM  HOUSE,  PORTLAND,  OREGON. 
Collector's  Office,  June  26,  1909. 
I  certify  this  to  be  a  true  copy  from  the  recorded 
enrolhiient  now  on  file  in  this  office. 

H.  M.  MONTGOMERY, 

Deputy  Collector. 
Filed  May  2,  1911. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 

And  afterwards,  to  wni,  on  the  14  day  of  June,  1912, 
there  was  duly  filed  in  said  Court,  a  Notice  of  Ap- 
peal in  words  and  fig-ures  as  follows  to  wit: 
[Notice  of  Appeal.] 
///  flic  District  Court  of  the  State    of  Oregon  for  the 

J'>istrict  of  Oregon. 
PORT  OF  PORTLAND, 

Libellant  and  Appellee, 
vs. 
THE  STEAMSHIP  GEORGE  W.   ELDER,     her 
machinery,   tackle,  apparel,   etc.,  J.   FI.   PET- 
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ERSON  and  C.  P.  DOE, 

Claimant  and  Appellants. 
Sirs: 

Take  notice  that  the  claimants  above  named  here- 
by appeal  to  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  from  the  final  decree  entered 
herein  May  15,  1912. 

Dated  Portland,  Oregon,  June  14.  1912. 
Yours,  etc., 

]\riLTON  W.  SMITH, 
Proctor  for  Claimants  and  Appellants. 
To  C.  E.  S.  Wood,  Proctor  for  Libellant  and  Ap- 
pellee. 

Due  service  admitted  at  Portland,  Oregon,  14 
Jime,  1912. 

C.  E.  S.  WOOD, 
By  Erskine  Wood, 
Attorney  for  Libellant. 
[Endorsed]  :     Notice  of  Appeal.     Filed  June   15, 
1912. 

A.  M.  CANNON, 

Clerk. 
And  afterwards,  to  wit,  on  the  15  day  of  June,  1912, 
there  was  duly  filed  in  said  Court,  a  Bond  on  Ap- 
peal in  words  and  figures  as  follows  to  wit : 
[Bond  on  Appeal.] 
Portland.  Ore..  No.  4!)304. 
Hartman  (S:  Thompson,  (^len.  Agts. 
In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
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rORT  OF  PORTLAND, 

Libcllant  and  y\])i)cllee, 
vs. 
THE  STEAiMSlllP  GEORCK  W.   ELDER,     her 
machinery,  tackle,  apparel,  etc.,  J.   H.   PET- 
ERSON and  C.  P.  DOE, 

Claimants  and  Appellants. 

KNOW  ALL  AlEN  BY  THESE  PRESENTS, 
'i'hat  we,  J.  H.  Peterson  and  C.  P.  Doe,  as  principals 
and  United  States  Fidelity  and  Guaranty  Company, 
a  corporation  organized  under  the  laws  of  the  State 
of  Maryland,  surety,  are  held  and  firmly  bound  unto 
the  Port  of  Portland  in  the  sum  of  Two  Hundred 
Fifty  (250)  Dollars  and  in  the  further  sum  of  Seven 
Thousand  (7000)  Dollars,  to  be  paid  to  the  said  Port 
of  Portland,  its  successors  or  assigns,  for  the  payment 
of  which  and  truly  to  be  made  we  bind  ourselves  and 
each  of  us,  our,  and  each  of  our,  heirs,  successors, 
exectitors,  and  administrators,  jointly  and  severally 
firmly  by  these  presents.  Sealed  with  our  seals  and 
dated  this  15th  day  of  June,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  twelve. 

WHEREAS,  J.  H.  Peterson  and  C.  P.  Doe,  as 
claimants  of  the  steamship  George  W.  Elder  have  ap- 
pc:ikd  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  from  a  decree  of  the  District 
Court  of  the  United  States  for  the  District  of  Oregon, 
bearing  date  the  15th  day  of  i\Lay,  1912,  in  a  suit  in 
wliich  tlie  Port  of  Portland  is  libellant  against  the 
steamship  George  W.  Elder,  her  machinery,  tackle, 
apparel,  etc.,  and  ordering  the  said  steamship  George 


266         The  SteainsMj)  Geo.  W.  Elder,  et  al 

W.  Elder  and  her  stipulators  to  pay  libellants  the 
sum  of  Four  Thousand  Seven  Hundred  Eighty-eight 
(4,788)  Dollars  and  interest  thereon  at  six  (6)  per 
cent,  per  annum  from  Septenil)er  IS,  1906,  together 
with  costs  and  disbursements  herein,  and, 

WHEREAS,  The  said  J.  H.  Peterson  and  C.  P. 
Doe  desire  during  the  progress  of  such  appeal  to  stay 
the  execution  of  said  decree  of  the  District  Court. 

NOW,  THEREFORE,  The  condition  of  this  obli- 
gation is  such  that  if  the  above  named  appellants  J. 
H.  Peterson  and  C.  P.  Doe  shall  prosecute  said  ap- 
peal with  effect  and  pay  all  costs  which  may  be 
awarded  against  them  as  such  appellants  if  the  ap- 
peal is  not  sustained,  and  shall  abide  by  and  perform 
whatever  decree  may  be  rendered  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
in  this  cause,  or  on  the  mandate  of  said  Court  by  the 
Court  Ijelow,  then  this  obligation  shall  be  void,  oth- 
erwise the  same  shall  be  and  remain  in  full  force  and 
effect. 

[Seal.]  J.   H.   PETERSON, 

[Seal.]  C.  P.  DOE, 

United  States  Fidelity  &  Guaranty  Company, 

[Seal.]  By  DOUGLAS  R.  TATE, 

Its  Attorney  in  Fact. 

This  bond  approved  as  to  form  and  amount  and  suf- 
ficiency of  surety. 

CIIAS.  E.  WOLVERTON, 

Judge  of  the  United  States  District  Court  for  the 
District  of  Oregon. 

Dated  Portland,  Oregon,  June  15,  1912. 
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[Endorsed  I  :     I'ilcd  June  15,  1912. 

A.  M.  CANNON, 

Clerk. 
And  afterwards,  to  wit,  on  the  21  day  of  June,  1912, 
there  was  duly  filed  in  said  Cburt,  Assignment  of 
Error,  in  words  and  figures  as  follows  to  wit: 
[Assignments  of  Error.] 
///  ///r  Disfrlcf  Court  of  flic  i-nifcd  States  for  the 
District  of  Oregon. 
PORT  OF  PORTLAND, 

Libellant, 
vs. 
THE  STEAMSHIP  GEORGE  W.   ELDER,     her 
machinery,  tackle,  apparel,   etc.,  J.   LI.   PET- 
ERSON and  C.  P.  DOE, 

Claimants. 
Tlie  claimants  hereby  assign  errors  in  the  rulings 
and  proceedings  of  the  District  Court  herein  as  fol- 
lows : 

First :  For  that  the  Court  erred  in  overruling 
claimants"  exceptions  to  the  libel  herein. 

Second:  For  that  the  Court  erred  in  entering  a 
final  decree  herein  and  therein  making  the  following 
findings: 

1.  That  on  the  29th  day  of  May,  1906,  libellant 
was  and  still  is  a  corporation  created  by  and  existing 
under  certain  acts  of  the  legislative  assembly  of  the 
State  of  Oregon,  with  power,  inter  alia,  to  operate  a 
dry-dock. 

2.  That  prior  to  the  29th  day  of  May,  1906,  the 
steamship  George  W.  Elder,  a  vessel  of  the  gross  ton- 
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nage  of  1710  tons,  plying  the  waters  of  the  United 
States,  sank  in  the  Columbia  River. 

3.  That  on  the  27th  day  of  May,  1906,  at  the  re- 
quest of  J.  H.  Peterson,  her  owner,  and  relying  upon 
the  faith  and  credit  of  said  vessel,  the  libellant  lifted 
said  vessel  upon  its  floating  dry-dock  at  Portland, 
Oregon,  and  furnished  dry-dockage  for  said  vessel 
from  the  29th  day  of  May.  1906,  to  the  18th  day  of 
September,  1906. 

4.  That  under  and  by  virtue  of  Sec.  5706  of  the 
statutes  of  Oregon,  as  compiled  by  Charles  B.  Bel- 
linger and  W.  W.  Cotton,  a  Hen  arose  against  said 
vessel  in  favor  of  the  libellant  for  dry-dockage  ser- 
vices rendered  upon  the  faith  and  credit  of  the  vessel. 

5.  That  said  George  W.  Elder,  though  wrecked, 
abandoned  to  the  underwriters  and  her  register  clos- 
ed, was.  at  the  time  when  such  services  were  render- 
ed, a  vessel  in  the  maritime  sense,  and  subject  to  rea- 
sonable dry-dock  charges  and  to  a  maritime  lien  on 
account  of  such  charges. 

6.  That  no  delay  in  the  repair  of  the  vessel  was 
caused  by  the  negligence  or  unskilfulness  of  the  libel- 
lant. 

7.  That  the  reasonable  and  agreed  value  of  the 
services  rendered  by  the  lil)ellant  to  the  George  W. 
Elder  were: 

Dry-Dockage. 

May  29th,  1  day  27  cents  per  ton  gross $      461.70 

5  da3\s,  10  cents  per  ton  per  day        855.00 
88  days,  7  cents  per  ton  ]^er  dav   10,533.00 
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Labor. 

4()0  hours  at  30  cents  per  hour 138.00 

Keel  blocks  and  wedges  injured,     or     de- 
stroyed   94.25 

Total  amount  earned  12,082.55 

Paid  on  account  7,294.55 

Amount  due $  4,788.00 

And  entering"  a  decree  against  the  said  steamship 
in  the  sum  of  $4,788.00  with  interest  at  6  per  cent  per 
annum  from  September  18,  1906,  together  with  costs 
and  disbursements  herein  incurred. 

Third:    For  that  the  Court  erred  in  not  entering  a 
decree  in  favor  of  the  claimants,  dismissing  the  libel 
herein,  and  releasing  the  steamship  from  any  liability 
thereunder  or  to  the  said  Port  of  Portland. 
Dated  Portland,  Oregon,  June  20,  1912. 

MILTON  W.  SMITH, 

Proctor  for  Claimants. 

[Endorsed]  :  Assignment  of  Errors.  Filed  June 
21,  1912. 

A.  M.  CANNON, 

Clerk. 
And  afterwards,  to  wit,  on  the  19  day  of  June,  1912, 
the  same  being  the  Judicial  day  of  the  Regular 
March,  1912,  Term  of  said  Court;  Present:  the 
Honorable  CHAS  E.  WOLVERTON,  United 
States  District  Judge  presiding,  the  following 
proceedings  were  had  in  said  cause,  to-wit: 
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[Order  Enlarging  Time  to  File  Transcript.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
PORT  OF  PORTLAND,  No.  4879. 

Libellant  and  Appellee, 
vs. 

June  19,  1912. 
THE  STEAMSHIP  GEORGE  W.   ELDER,     her 
machinery,  tackle,  apparel,  etc.,  J.   H.   PET- 
ERSON and  C.  P.  DOE, 

Claimants  and  Appellants. 
Now,  at  this  day,  for  good  cause  shown,  it  is  ORD- 
ERED that  Claimants'  time  for  printing  the  record 
and  filing  and  docketing  this  cause  on  Appeal  to  the 
United  States  Circuit  Court  of  Appeals,  Ninth  Cir- 
cuit be,  and  the  same  is  hereby,  enlarged  and  extend- 
ed ninety  (90)  days  from  this  date. 

CHAS.  E.  WOLVERTON, 

Judge. 
[Order  Certifying  Up  Original  Exhibits.] 
In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
PORT  OF  PORTLAND,  No.  4879. 

Lil)ellant  and  Appellee, 
vs. 

July  8.  1912. 
THE  STEAMSHIP  GEORGE  W.   ELDER,     her 
machinery,   tackle,  apparel,  etc.,  J.   H.   PET- 
ERSON and  C.  P.  DOE, 

Claimants  and  Appellants. 
It  appearing  to  the  Court  that  Claimants'  exhibits 
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5  and  6  introduced  in  evidence  upon  the  trial  of  this 
cause  are  of  sucli  character  as  to  re(|uire  inspection 
by  the  Appellate  Court  upon  the  appeal  of  this  cause. 
It  is  Ordered  that  Claimants'  said  exhibits  5  and  6 
be  certified  up  by  the  Clerk  of  this  Court  with  the 
transcript  on  the  appeal  of  this  cause  to  the  United 
States  Circuit  Court  of  Appeals,  Ninth  Circuit. 
CHAS.  E.  WOLVERTON, 

Judge. 
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IN 
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STEAMSHIP   GEO.  W.   ELDER.  HER    MACHINERY, 

TACKLE,  APPAREL.  ETC.,  J.  H.  PETERSON 

AND  C.  P.  DOE 

CLAIMANTS  AND  APPELLANTS 
VS. 

THE  PORT  OF  PORTLAND 

LIBELLANT  AND  APPELLEE 


Briff  for  (Sltiiintints  find  Kppflltints 

STATEMENT  OF  CASE. 

This  is  a  libel  brought  by  the  Port  of  Portland, 
a  municij)al  corporation,  incorporated  under  a  special 
act  of  the  legislature  of  the  State  of  Oregon,  against 
the  Steamship  Geo.  W.  Elder,  her  machinery,  tackle, 
apparel  &c.  under  what  is  claimed  to  be  a  maritime 
contract  for  drydockage  of  the  said  steamship  and  for 
extra  labor  upon  said  ship  and  for  damages  to  keel 
blocks,  wedges  &c.  when  the  vessel  was  being  docked. 

The  history  of  the  case  is  about  as  follows:  The 
Steamship  Geo.  W.  Elder  is  a  vessel  of  1710  tons, 
having  her  home  port  in  the  Citj'^  of  Portland  and  ply- 
ing between  various  ports  of  the  State  of  Oregon  and 


the  State  of  California.  On  the  21st  daj'  of  January, 
1905,  this  steamship  was  wrecked  on  a  rock  in  the 
Columbia  River  near  Goble,  in  Columbia  Countj^ 
Oregon.  Several  ineffectual  attempts  were  made  to 
raise  the  ship  and  afterwards  she  was  abandoned  by 
the  owners  to  the  insurance  companies,  and  on  the  31st 
day  of  December,  1905,  her  enrollment  Avas  surrendered. 
Again  ineffecutal  attempts  wer  made  to  raise  her,  and 

on  the  the.  .  .  .  day  of ,  1905,  she  was  sold  by 

the  insurance  companies  "for  M^hom  it  may  concern" 
to  one  of  the  claimants  in  this  case.  After  a  long  series 
of  mishaps  and  ineffectual  attempts  to  raise  the  vessel, 
she  was  finally  raised  on  the  21st  day  of  May,  1906 — 
a  year  and  five  months  after  she  had  gone  on  the  rocks. 
She  was  then  taken  to  the  dry  dock  belonging  to  the 
libellants  in  this  case  and  docked  on  the  29th  day  of 
May  of  the  same  year.  She  remained  on  the  dock 
from  the  29th  day  of  May,  1906,  to  the  18th  day  of 
September  of  the  same  year,  a  i^eriod  of  little  more  than 
three  and  a  half  months.  For  this  service  we  are  asked 
by  the  libellants  to  pay  $10,533.60  and  for  some  extra 
work  and  keel  blocks,  &c. 

SPECIFICATION  OF  ERRORS  RELIED 
UPON. 

1.  The  Court  has  no  jurisdiction:  (a)  because 
the  vessel  or  hulk  jjlaced  on  the  dock  was  not  a  going 
ship — was  dead,  and  therefore  not  within  the  cognizance 
of  the  JNIaritime  Court:  (b)  that  even  if  she  were  a  live 
ship,  still  the  Section  5706  of  B.  &  C.'s  Code  under 
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which  the  lien  is  claimed,  does  not  give  a  lien  for  such 
services  as  were  rendered  in  this  case. 

2.  The  ship  was  damaged  by  the  carelessness  in 
docking  and  in  the  manner  in  which  she  was  placed  on 
the  dock. 

3.  The  incompetence  and  carelessness  of  the  dock 
company  kept  the  vessel  many  weeks  longer  on  the 
dock  than  otherwise  would  be  required. 

4.  The  extra  labor  claimed  and  the  damage  to  keel 
blocks  and  wedges  are  simply  matters  and  things  in- 
cident to  docking  of  any  vessel. 

ARGUMENT. 

Now,  to  take  these  matters  up  seriatim: 
la. 

The  evidence  shows  that  the  ship's  enrollment  was 
cancelled  after  the  wreck,  cancellation  being  dated 
December  31,  1905,  and  not  until  November  21,  1906, 
some  time  after  the  filing  of  this  libel,  was  the  ship 
re-enrolled,  new  papers  being  stamped  "Wrecked, 
abandoned  to  underwriters  and  rebuilt."  It  is  clear 
therefore  that  at  the  time  the  repairs  or  rebuilding  in 
controversy  were  made,  the  alleged  ship  was  not  en- 
gaged in  commerce  or  navigation — it  was  dead.  It 
was  therefore  not  subject  to  admiralty  jurisdiction,  no 
more  than  the  ship  would  have  been  for  the  original 
building.  In  fact  this  ship  must  stand  in  the  same 
position  as  if  this  was  services  rendered  in  its  original 
building.  It  had  been  at  the  bottom  of  the  river  for 
nearly  a  year  and  a  half. 
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In  the  Hendrick  Hudson,  3  Benedict  419,  the  Court 
says: 

"The  fact  that  the  structure  has  the  shape  of  a 
vessel,  or  had  been  once  used  as  a  vessel,  or  can  by 
proper  appliances  be  again  used  as  such,  cannot  affect 
the  question.  The  test  is  the  actual  status  of  the 
structure  as  being  fairly  engaged  in  commerce  or 
navigation." 

In  The  Warfield,  120  Fed.  847,  the  Court  says: 
"In  her  position,  on  the  dry  dock,  she  was  not  only 

out  of  commission  and  withdrawn  from  navigation,  but 

also  incapable  of  navigation," 

In  the  William  Windom,  73  Fed.  496,  498,  the 
Court  says: 

"The  test  given  for  determining  whether  a  given 
contract  is  or  is  not  maritime  in  its  nature  is  the  ques- 
tion whether  it  pertains  to  rights  and  duties  belonging 
to  the  commerce  and  navigation  that  are  under  the  con- 
trol of  the  national  government,  including  contracts 
for  furnishing  repairs  and  supplies  for  vessels  engaged 
in  such  commerce  and  navigation.  The  doctrine  of 
the  supreme  court  is  that,  while  a  boat  or  vessel  is  being 
originally  built  it  is  not  connected  with  commerce  and 
navigation  in  such  sense  that  contracts  made  for  the 
building  the  boat,  in  whole  or  in  part,  or  for  furnish- 
ing the  labor  or  materials,  can  be  said  to  be  connected 
with  or  have  reference  to  commerce  or  navigation." 
In  The  Sirius,  65  Fed.  226,  228,  the  Court  says: 
"We  begin  with  the  elementary  proposition  that 
the  test  of  admiralty  jurisdiction  over  causes  of  action 


arising  from  contracts  is  not  the  locality  of  the  per- 
formance of  the  contract,  but  its  subject-matter.  It 
is  a  cardinal  principle  of  admiralty  jurisprudence  that, 
to  give  a  court  of  admiralty  jurisdiction  over  contracts, 
the  subject-matter  thereof  must  be  maritime.  It  is  not 
enough  that  the  service  which  sprang  from  the  con- 
tractual relation  be  performed  on  water,  or  even  that 
it  be  done  on  board,  and  for  the  benefit,  of  a  vessel 
which  is  afloat.  These  are  not  the  exclusive  tests.  The 
service  arising  from  the  contract  must  be  of  a  maritime 
character,  and  I  might  add  not  nominally,  but  sub- 
stantially so.  The  expression  "maritime  character"  or 
"nature"  is  held  to  mean  any  act  which  contributes  to 
the  navigation  of  the  vessel,  presently  or  prospectively." 
See  also: 

McMaster  vs.  1  Dredge,  95  Fed.  832. 

The  Paradox,  61  Fed.  860. 

The  Richard  Winslow,  67  Fed.  259;  91   Fed. 
426. 

The  Pulaski,  33  Fed.  383. 

The  Murphy  Tugs,  28  Fed.  429. 

The  C.  Vanderhilt,  86  Fed.  785. 

King  vs.  Greenvcay,  71  New  York  413. 

James  F.  Furber,  129  Fed.  808;  157  Fed.  124. 

Levering  vs.  Bank,  1  Cranch,  C.  C.  207  (Fed. 
Case  No.  8287). 

The  Thos.  Scattergood  Gilp,  3  (Fed.  Case  No. 
11106). 

Russell  vs.  Barkman,  Fed.  Case  No.  12151. 
The  following  cases  will  probably  be  cited  as  hold- 
ing otherwise  than  above  stated : 


Mississippi,  6  Fed.  443. 
The  Vida  Sala,  12  Fed.  207. 
Buggies,  Fed.  Case  No.  6062. 

In  the  case  of  the  Mississippi,  it  appears  that  the 
steamship  "stood  in  need  of  certain  supphes,  disburse- 
ments and  services  to  render  her  seaworthy  and  to  en- 
able her  to  proceed  on  her  intended  voyage."  It  is 
apparent  therefore  that  this  ship  was  therefore  engaged 
in  commerce.  She  had  a  particular  voj'^age  in  view, 
and  the  services  were  to  enable  her  to  proceed  on  such 
intended  voyage.  Therefore  that  case  is  not  at  all  in 
point,  because  the  Steamer  Elder  was  not  engaged  in 
conunerce;  she  had  no  particular  voyage  in  contempla- 
tion, and  the  services  were  not  intended  to  enable  her 
to  proceed  on  any  voyage.  On  the  contrary,  the  com- 
mercial pursuits  of  the  Elder  had  been  broken  off  and 
discontinued  for  more  than  a  year  and  a  half.  She 
was  withdrawn  from  commerce  and  the  services  ren- 
dered were  the  same  as  services  rendered  for  the  building 
of  a  new  ship.  They  were  to  equip  her  for  again  engag- 
ing in  commerce — "not  to  proceed  on  her  intended  voy- 
age." Such  services  have  never  been  held  to  be  within 
Admiralty  jurisdiction. 

In  the  case  of  the  Vida  Sala  (12  Fed.  207),  it 
appears  that  the  ship  while  actually  engaged  in  com- 
merce had  broken  a  shaft;  that  docking  was  necessary 
to  enable  mechanics  to  get  at  the  shafts  in  making 
repairs.  The  ship's  crew  was  not  discharged,  but  aided 
in  docking  the  ship,  and  Judge  Erskine  on  page  212 
of  his  opinion  says :  "The  work  done  must  be  regarded 
as  a  betterment    *    *    *    absolutely  essential  to  render 


her  seaworthy  and  enable  her  to  prosecute  her  voyage." 
It  is  therefore  apparent  that  the  Vida  Sala  was  actively 
engaged  in  commerce,  and  the  repairs  required  only  a 
temporary  halt;  the  ship's  crew  not  being  discharged. 
The  case  is  therefore  widely  different  from  the  other. 

The  case  of  the  Ruggles  (Fed.  Case  No.  6062)  is 
squarelj'  in  conflict  with  the  decision  of  the  late  Judge 
Bellinger  in  McMaster  vs.  1  Dredge  (95  Fed.  832), 
and  we  believe  that  the  Ruggles  case  announces  a  prop- 
osition which  is  neither  supported  in  principle  or  by 
authority. 

lb. 

This  vessel — if  vessel  at  all,  is  a  domestic  vessel, 
under  any  view  of  the  case,  and  the  lien  is  claimed  under 
Section  5706  of  B.  k  C.'s  Subd.  2  &  3.  The  whole  sec- 
tion is  as  follows:  "Sec.  5706.  Every  boat  or  vessel 
used  in  navigating  the  waters  of  this  state  or  con- 
structed in  this  state  shall  be  liable  and  subject  to  a 
lien. 

1.  For  wages  due  to  persons  employed,  for  work 
done  or  services  rendered  on  board  of  such  boat  or 
vessel. 

2.  For  all  debts  due  to  persons  by  virtue  of  a  con- 
tract, expressed  or  implied  with  the  owners  of  a  boat 
or  vessel,  or  with  the  agents,  contractors,  or  subcon- 
tractors of  such  owner,  or  any  of  them,  or  with  any 
person  having  them  employed  to  construct,  repair  or 
launch  such  boat  or  vessel,  on  account  of  labor  done  or 
materials  furnished  by  mechanics,  tradesmen,  or  others 
in  the  building,  repairing  fitting  and  furnishing,  or 
equipping  such  boat  or  vessel,  or  on  account  of  stores 
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and  supplies  furnished  for  the  use  thereof,  or  on  account 
of  launch  ways  constructed  for  the  launching  of  such 
boat  or  vessel. 

3,  For  all  sums  due  for  wharfage,  anchorage,  or 
towage  of  such  boat  or  vessel  within  this  state. 

4.  For  all  demands  or  damages  accruing  from  the 
nonperformance  or  malperformance  of  any  contract  of 
affreightment,  or  of  any  contract  touching  the  trans- 
portation of  jDersons  or  property,  entered  into  by  the 
master,  owner,  agent  or  consignee  of  the  boat  or  vessel 
on  which  such  contract  is  to  be  performed,  and  for  dam- 
ages or  injuries  done  to  persons  or  property  by  such 
boat  or  vessel."    Now  the   Port   of   Portland   is   not 
an   individual,   nor  an  ordinary   corporation — it   is    a 
municipal  corporation,  and  unless  it  is  authorized  to 
make  charges  or  contracts  for  certain  things,  it  has  no 
authority  to  make  these  charges.     Section  4639  B.  & 
C.'s  Code,  Sub.  4  is  the  only  provision  which  authorizes 
charging  for  any  services  rendered.    Now  this  only  au- 
thorizes the  charging  for  the  use  of  the  dock  by  me- 
chanics.    There  is  no  provision  authorizing  a  charge 
against  a  ship,  and  if  such  charge  is  authorized,  it  is 
only    by    the    general    power   of   the    Port    of   Port- 
land to  make  contracts.     In  regard  to  this  power,  we 
may  assume   tiiat   if  the   Port   of   Portland   were   an 
ordinary  business  corporation,  this  would  be  sufficient 
to    warrant    a    contract    Avhereby    the    Port    of  Port- 
land would  receive  compensation  for  services  rendered, 
but  the  Port  of  Portland  is  not  an  ordinary  business 
corporation.     It  is  a  public  or  municipal  corporation. 
If  this  provision  were  sufficient  to  authorize  a  charge 
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for  performing  such  services,  then  if  my  house  were  on 
fire  and  I  summoned  the  Portland  Fire  Department, 
which,  after  considerable  work,  succeeded  in  saving  the 
house,  the  city  could  render  a  bill  for  services  rendered, 
and  if  I  refused  to  pay,  could  place  a  lien  upon  my 
property  under  Section  5640  of  B.  &  C.'s  Code  for 
performing  work  and  labor  upon  my  house.  We  think 
the  Court  will  not  listen  for  a  moment  to  such  a  claim, 
but  if  the  claim  which  the  Port  of  Portland  has  made 
against  this  ship  be  authorized,  then  the  City  of  Port- 
land could  have  the  same  right  to  present  a  claim  and 
file  a  lien  for  services  rendered  for  extinguishing  a  fire 
in  my  house. 

But  the  fact  is  that  this  statute  is  framed  on  the 
theory  that  the  use  of  this  dock  is  to  furnish  to  me- 
chanics having  contracts  or  jobs  to  repair  ships,  a  place 
on  which  to  do  their  work,  and  the  Port  of  Portland  is 
authorized  to  charge  such  persons,  but  not  the  owners 
of  the  ships  also. 

We  note  also  in  this  connection  that  the  statute  au- 
thorizes the  Port  of  Portland  only  to  make  contracts, 
but  the  libel  in  this  case  does  not  allege  that  a  contract 
teas  made.  On  the  contrary  it  simply  asserts  that  the 
services  were  rendered,  and  such  services  were  the 
schedule  price  and  value  of  $10,533.60,  with  some  ex- 
tra services  making  a  total  of  $10,765.85,  and  that  no 
portion  thereof  has  been  paid  except  $7,294.55.  Hence 
no  contract  for  charges  was  ever  made,  and  the  case 
does  not  fall  within  the  above  provision  which  apparent- 
ly contemplates  an  express,  not  implied  contract.  We 
understand  that  an  agreement  to  pay  for  services  ren- 
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dered  by  a  public  corporation  is  not  implied,  except 
when  a  charge  is  specially  authorized  and  a  schedule  of 
toll  or  fees  is  proposed.  But  the  Act  only  authorizes 
a  schedule  of  charges  or  fees  to  be  made  against 
mechanics;  the  theory  of  the  Act  being  that  the  dock 
is  furnished  to  mechanics  and  not  to  the  ship-owners. 
Now  according  to  our  reading  of  this  Section,  there 
was  no  provision  for  a  lien  for  repairs  or  for  dockage. 
It  is  a  general  rule  that  all  lien  laws  in  Oregon  must 
be  construed  strictly,  and  it  would  seem  that  a  state 
lien  law  should  be  construed  strictly  in  an  admiralty 
court  the  same  as  it  would  in  a  state  court,  and  this  has 
been  so  held  in  numerous  Federal  decisions. 

Dalles  vs.  Wasco,  3  Or.  527,  532. 
Kendall  vs.  McFarland,  4  Or.  292,  295. 
Pih  vs.  Killing sworth,  20  Or.  432,  435. 


II. 


The  testimony  in  this  case  clearly  shows  that  the 
vessel  was  damaged  by  carelessness  in  docking  and  in 
the  manner  in  which  she  was  placed  on  the  dock.  The 
placing  of  the  damaged  part  of  the  vessel  directly  over 
the  opening  between  two  sections  of  the  dock  so  that 
every  move  of  the  dock  would  change  the  position  of 
the  two  ends  of  the  ship,  was  clearly  carelessness  on  the 
part  of  the  dock-master,  and  this  added  greatly  to  the 
length  of  time  which  it  took  to  repair  the  ship,  and 
therefore  the  claimants  aver  that  the  sum  paid  is  full 
value  for  all  services.  (See  testimony  of  Doe,  Walker 
and  Kelly.) 
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III. 

The  testimony  shows  that  the  incompetency  and 
carelessness  of  the  dock  company  in  handhng  the  dock 
after  the  shij)  was  once  located,  kept  her  at  least  fifteen 
days  longer  on  dock  than  otherwise  would  have  been 
required.  The  libellant  is  not  entitled  to  recover  dock- 
age charges  during  this  time  that  the  ship  was  held  on 
the  dock  owing  to  the  negligence  or  mismanagement 
of  libellant.  (See  Testimony  of  Doe,  Walker,  Kelly 
and  Rogers.)     See  Mary  N.  Bourke,  14'j  Fed.  909. 

IV. 

The  extra  labor  claimed  for  and  the  damage  to 
keel  blocks  and  wedges  are  simply  matters  and  things 
incident  to  the  docking  of  any  vessel.  It  cannot  be 
seen  how  a  municipal  corporation  can  have  a  lien  for 
labor  performed  or  for  material  or  tools  injured. 

Finally,  if  we  are  liable  at  all  in  this  matter,  the 
account  should  stand  as  follows: 

The  statement  as  shown  by  the  libellant  is : 

Services  for  docking  vessel $10,533.60 

Extra  labor  upon  said  vessel,  460 

hours  at  30c 138.00 

Damage     to     keel     blocks     and 

wedges  94.25 

Total    $10,765.85 

Credit  by  payment   7,294.55 

Balance  due   $  3,471.30 
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Now  from  this  should  be  deducted  as  follows: 

15  days  at  $119.70  per  day $  1,795.50 

Extra  labor,  460  hours  at  30c..         138.00     $3,471.30 
Damage     to     keel     blocks     and 

wedges   94,25       2,027.75 

Making  a  total  of $  2,027.75     $1,443.55 

which  leaves  a  balance  due  the  Port  of  Portland,  if 
viewed  in  the  most  favorable  light,  of  $1,443.55,  and 
if  there  is  to  be  a  decree  in  this  case  for  any  amount, 
it  should  not  be  for  any  sum  exceeding  this  amount. 
Respectfully  submitted, 

MILTON  W.  SMITH, 
Proctor  for  Claimants  and  Appellants. 
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3In  aDmitaltt 


The  Steamship  "Geo.  W.  Elder,"  her  machinery,  tackle, 

apparel,  etc. 
X  H.  PETERSON  and  C.  P.  DOE, 

Claimants  and  Appellants, 
vs. 
THE  PORT  OF  PORTLAND,  a  Corporation, 

Libellant  and  Appellee. 


JSrief  of  appellee 


Appeal  from  the  judgment  of  the  United  States  Dis- 
trict Court  for  the  District  of  Oregon, 


STATEMENT  OF  CASE 

This  is  a  proceeding  in  rem  to  subject  the  steamship 
"Geo.  W.  Elder"  to  the  discharge  of  a  lien  for  drydock- 
age  afforded  the  vessel  during  her  repair. 

In  January,  1905,  the  steamship  "Geo.  W.  Elder," 
having  her  home  port  at  Portland,  Oregon,  and  while 
engaged  in  the  coastwise  trade  between  Portland  and 


California  points,  was  wrecked  and  sank  in  the  Colum- 
bia River.  After  several  unsuccessful  attempts  to  raise 
her,  the  owners  abandoned  the  vessel  to  the  underwriters, 
who  subsequent!}^  sold  her  to  the  claimant,  J.  H.  Peter- 
son, after  her  register  had  been  closed. 

In  Ma.y,  1906,  the  vessel  was  raised  by  her  then  own- 
ers, and  by  them  towed  to,  and  docked  upon,  the  dry- 
dock  operated  by  The  Port  of  Portland,  at  St.  Johns, 
Oregon.  She  remained  in  drydock  from  Mny  to  Sep- 
tember, 1906,  undergoing  repairs  and  alterations  which 
were  intended  to,  and  did,  fit  her  to  resume  her  business 
of  a  coastwise  steamer  plying  the  waters  of  the  United 
States. 

When  the  vessel  left  the  drydock  and  libellant  sought 
to  collect  its  stated  amount  for  drydockage  and  inci- 
dental services,  the  claimants  refused  to  pay  a  balance  of 
some  $4788.  Thereupon  this  proceeding  was  instituted 
to  foreclose,  by  the  process  of  the  admiralty  courts,  the 
lien  for  drydockage  which  the  libellant  claims  arose  un- 
der local  statutes. 

The  district  court  adopted  as  true  the  allegations  of 
the  libel  in  toto,  and  held  that  the  services  rendered  were 
reasonably  worth  the  amount  charged;  that  there  re- 
mained due  four  thousand  seven  hundred  eighty-eight 
dollars;  that  under  the  Oregon  stautes,  libellant  was  em- 
powered to  charge  for  its  sen^ices;  and  that  by  virtue 
of  the  local  statute  a  lien  arose  in  its  favor  against  the 
vessel  for  services  rendered  her  in  her  home  port  enforce- 
able exclusively  in  admiralty. 


POINTS  AND  AUTHORITIES 

A  lien  arose  in  favor  of  libellant  for  the  services  ren- 
dered in  the  repair  of  the  "Geo.  W.  Elder,"  by  virtue  of 
the  Oregon  stautes. 

The  Robert  W.  Parsons,  191  U.  S.  17,  24  Sup. 

Ct.  8,  15-16. 
Hardy  vs.  Ruggles,  Fed.  Cas.  No.  6,062. 
The  Grace  Meade,  Fed.  Cas.  No.  15,243. 
The  Iris,  100  Fed.  104,  108. 
Mac^Iaster  vs.  One  Dredge,  95  Fed.  832,  834. 

And  that  lien,  though  created  by  local  staute,  is  en- 
forceable exclusively  in  the  admiralty  courts. 
The  J.  E.  Rumbell,  148  U.  S.  1,  11. 
Ex  parte  Easton,  95  U.  S.  68,  75. 
Am.  Trust  Co.  vs.  Fletcher  &  Co.,  173  Fed.  471, 
473. 

Though  the  Elder  was  wrecked,  submerged  for  some 
months,  abandoned  to  the  underwriters,  and  sold  by 
them,  and  her  register  closed,  she  was  a  vessel  in  the 
sense  that  she  was  subject  to  liens  for  her  repair  to  re- 
engage in  commerce,  which  were  enforceable  in  the  ad- 
miralty courts. 

The  Progresso,  46  Fed.  292,  293. 

The  JMarion  S.  Harris,  85  Fed.  798,  800. 

The  General  Cass,  Fed.  Cas.  No.  5,307. 

The  Cornelius  Vanderbilt,  86  Fed.  789,  790. 

ARGUMENT 

The  contentions  made  by  appellant  may,  for  con- 
venience, be  grouped  as  follows : 

I.  The  Port  of  Portland  has  no  power  to  charge 
vessels  for  drydockage. 


II.  The  charges,  if  legally  made,  are  unreasonable. 

III.  The  services  rendered  did  not  give  libellant 
a  lien  under  the  Oregon  statute. 

IV.  The  federal  courts  have  no  jurisdiction  over  this 
cause. 

These  points  will  be  taken  up  in  their  order: 

I. 

Power  of  Port  of  Portland  to  Charge  Vessels 
for  Drydockage. 

Appellant  contends  ( 1 )  that  libelant  is  not  empow- 
ered to  charge  vessels  for  drydockage,  and  (2)  that  if  it 
is  authorized  to  contract,  the  libel  fails  to  state  that  a 
contract  was  entered  into  and  that  therefore  a  recovery 
in  quasi  contract  is  impossible. 

As  to  the  first  point  we  call  the  court's  attention  to 
Bellinger  &  Cotton's  Code,  Sees.  4636  and  4639. 

Undoubtedly  the  rule  of  strict  construction  of  grants 
of  power  to  municipalities  obtains ;  but  the  raison  d'etre 
for  the  rule  is  the  protection  of  the  citizens,  and  when  the 
reason  fails,  the  rule  ceases  to  be  applicable.  In  our  case 
the  protection  of  the  citizens  and  taxpayers  requires  that 
boats  pay  for  drydockage  furnished  rather  than  that  all 
comers  be  served  without  charge. 

The  second  point  might  well  be  disregarded;  but  we 
would  not  pass  it  ^vithout  remarking  that  tlie  Oregon 
statute  relating  to  liens  is  broad  enough  to  include  con- 
tracts express,  implied  in  fact,  and  implied  in  law.  The 
power  of  one  who  can  make  express  contracts,  to  recover 
m  an  appropriate  case  by  an  action  quasi  ex  contractu, 
we  shall  not  discuss. 


II. 

Reasonableness  of  Charges. 

Nothing  need  be  said  as  to  the  reasonableness  in  the 
first  instance  of  the  charges  for  the  use  of  the  drydock, 
for  it  is  shown  by  the  evidence  that  the  appellants  were 
given  a  printed  schedule  of  the  rates  tiien  charged  by 
The  Port  of  Portland  for  the  use  of  its  dock  (Transcript, 
pages  43-48,  122),  and  that  this  schedule  was  a  pub- 
lished and  public  tariff  (Transcript,  pages  11,  112,  113, 
121-3),  and  it  is  admitted  in  the  answer  that  the  vessel 
occupied  the  drydock  from  JNIay  29th,  1906,  to  Septem- 
ber 18th,  1906,  both  inclusive  (Transcript,  page  21). 

The  answer,  however,  in  paragraph  III  (Transcript, 
page  22),  alleges  that  the  libellant  negligently  permit- 
ted the  pontoons  of  the  drydock  to  get  out  of  alignment, 
and  remain  so,  after  due  notice  thereof,  whereby  the  ves- 
sel's hulk  became  warped,  twisted,  hogged  and  greatly 
damaged. 

At  the  trial,  over  objection  of  counsel  for  libellant, 
evidence  was  admitted  tending  to  show  that  the  time  dur- 
ing which  the  Elder  occupied  the  drydock  was  consider- 
ably extended  by  the  neglect  of  libellant's  employees 
to  straighten  up  the  keel  so  that  the  new  steel  section 
might  be  cut  the  exact  length  needed. 

On  cross-examination  ]Mr.  Doe,  one  of  the  claimants, 
speaking  of  the  want  of  alignment,  said  (Transcript, 
page  147)  :  "The  fact  of  the  boat  being  out  of  line  in 
the  early  part  of  the  work  didn't  cut  any  figure  at  all ;  so 
far  as  the  work  is  concerned  she  could  just  as  well  have 
remained  that  way  as  the  other,  but  it  was  when  we  be- 
gan on  the  new  construction  it  was  necessary  to  put  the 
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ship  in  line,  and  that  was  in  the  early  part  of  July,  and 
included  a  few  days  of  the  latter  part  of  June." 

The  contract  for  the  repair  of  the  vessel,  however, 
was  not  made  until  late  in  June,  1908,  according  to  the 
testimony  of  Kelly,  called  by  claimants.  At  page  189 
of  the  transcript  he  testified  as  follows: 

"Q.  Mr.  Kelly,  your  original  contract  was  made 
with  whom? 

A.     Mr.  Peterson. 

Q.     Was  it  a  verbal  contract? 

A.  Well,  the  verbal  contract  was  first.  I  met  him 
down  the  street  here,  and  he  offered  me  a  certain  sum 
for  to  do  the  iron  work,  not  no  wood  work  at  all,  and  I 
told  him  I  thought  with  about  five  thousand  dollars  more 
on  it  I  would  take  the  job;  so  he  says,  'All  right,  I  will 
go  you.' 

Q.     That  was  about  when? 

A.  That  was  about  probably  June  20th  or  21st, 
somewhere  around  about  that. 

Q.     And  on  that  you  started  to  work? 

A.  Well,  I  started  the  next  day.  I  seen  him  in  the 
city  and  went  down  and  started  the  next  morning;  I 
couldn't  say  exactly  what  date,  but  it  would  be  foul-  or 
five  days  before  the  26th,  before  the  original  contract 
was  made,  the  proper  contract. 

Q.     Yes.     Then  it  was  after  his  talk  with  you  and 
you  actually  starting  in  to  work,  that  he  got  Mr.  Walker 
to  prepare  the  specifications,  was  it? 
A.     Yes " 

Claimants'  contention  was  that  the  delay  was  caused 
chiefly  by  their  inability  to  ascertain  the  exact  length 
of  the  keel  and  to  insert  it  in  its  proper  place. 

Yet  Kelly,  who  had  charge  of  the  installation  of  the 
keel,  and  who  was  a  witness  for  claimants,  seems  not  to 


have   considered   the   dekiy   very   serious,   for   he   said 
(Transseript,  page  191) : 

"Q.     You  ordered  the  keel  from  Moran  Bros.? 

A.     Yes,  sir. 

Q.     When  did  you  order  it? 

A.  Well,  I  think  I  ordered  the  keel— oh,  probably 
two  or  three  days  after  we  started  in  on  the  job.  I  or- 
dered it  a  certain  length,  you  know;  I  ordered  it  long 
enough;  I  couldn't  get  the  exact  length  the  condition  the 
vessel  was  in,  but  in  order  to  forward  the  work  I  or- 
dered it  longer  than  what  we  actually  needed. 

Q,     When  did  you  get  that  keel? 

A.  I  think  the  keel  came  somewhere  around  about 
the  6th  or  8th  of  August. 

Q.     Are  you  sure  of  that? 

A.  Well,  I  am  not  positive  now,  but  I  know  it  was 
pretty  well  about  that. 

Q.  Have  you  any  record  to  show  when  the  keel  was 
actually  received  by  you  ? 

A.  No,  I  can't  say  we  have,  but  if  we  would  hunt 
up  the  old  records  we  could  get  the  bill  of  lading,  that  is 
the  invoice ;  I  think  we  ha^^e  some  of  them  yet ;  I  am  not 
certain,  but  that  would  give  it 

Q.     It  was  delivered  at  the  drydock,  was  it? 

A.  Yes,  it  came  down  Avith  the  keel  plates  from 
Morgan's,  was  delivered  down  here  at  the  drydock. 

Q.     At  the  drydock? 

A.  Well,  yes,  at  the  drydock ;  right  at  the  drydock, 
yes. 

Q.  Xow,  the  keel  plates  came  along  with  the  keel, 
did  they? 

A.     Yes,  sir. 

Q.  Now,  until  you  got  the  keel  5"ou  could  do  noth- 
ing, could  you,  in  shape  of  getting  it  in  finished  shape 
for  the  work? 
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A.  No,  nothing.  Well,  we  got  some  holes  drilled; 
we  got  most  of  the  holes  drilled  up  there  before  it  came 
down ;  that  is  clear.  We  could  get  the  holes  drilled  where 
we  were  going  to  put  new  plates  on,  but  where  the  old 
plates  would  work  we  couldn't  drill  them  until  we  got 
the  thing  in  proper  shape;  so  I  left  them  for  the  time. 

Q.  Now  when  that  ship  was  gotten  in  line,  how  long 
would  it  take  you  to  make  the  pattern  for  the  keel? 

A.  Oh,  probably  the  length  of  the  pattern  and  the 
length  of  the  keel,  probably  an  hour. 

Q.  And  as  soon  as  you  got  your  pattern,  why  then 
you  could  go  to  work  on  getting  the  keel  in  exactly  the 
right  length? 

A.     Oh,  yes. 

Q.  It  came  over  to  you,  did  it  not,  finished,  except- 
mg  that  its  length  was  not  correct? 

A.     Its  length  was  not  correct." 

The  first  request  that  the  ship  be  carefully  aligned 
seems  to  have  been  made  on  Julv  9th,  accordino-  to  JMr 
Kelly. 

"Q.  When  did  you  first  speak  to  him  about  bavin «■ 
the  dock  ready?  '^ 

A.  I  spoke  to  him  somewhere  along  about  the  9th 
or  10th  of  the  month. 

Q.     The  9th  or  10th  of  July? 
A.     Yes,  about  that." 

On  the  time  when  the  delay  was  caused  there  is  ap- 
parently a  considerable  difi'erence  of  opinion. 

IMr.  Doe,  one  of  the  claimants  (Transcript,  page 
150),  on  direct  examination  said: 

"This  delay  occurred  about  the  latter  part  of  June 
and  middle  of  Julv." 


jNIr.  Walker  expressed  himself  thus:  (Transcript 
page  173). 

"Q.  Well  now,  JMr.  Walker,  in  j'our  estimate  of 
fifteen  days'  loss  of  time  in  the  repair  of  the  vessel  ow- 
ing to  the  dock  not  being  kept  in  line,  how  much  of  that 
fifteen  days  was  lost  up  to  July  13th  or  14th? 

A.  I  should  say  three  or  four  days  were  lost  up  to 
that  time." 

JNIr.  Kelly  had  an  idea  that  there  was  little  delay 
prior  to  August  8th,  when  the  keel  arrived.  (Transcript, 
page  195.) 

"Q.  But  in  what  manner,  if  at  all,  ]\Ir.  Kelly,  were 
you  delayed  by  the  fact  of  the  vessel  not  being  in  line  up 
to  the  time  that  the  keel  had  arrived  in  Portland. 

A.  ^Vell,  we  were  not,  you  see,  very  much  incon- 
venienced— delayed  probably  about  four  or  five  days." 

All  the  claimants'  witnesses  agree  that  the  Elder 
was  placed  in  satisfactory  alignment  on  August  18th. 
And  it  is  also  "agreed  by  them  that  on  Saturday,  July 
14th,  she  Avas  practically  aligned,  but  that  the  vesesl  fell 
out  of  line  by  the  following  JMonday .  ( Transcript,  pages 
168,  184,  178.) 

Yet  on  cross-examination  claimants'  witnesses  testify 
that  after  July  16th  the  libellant's  officers  made  serious 
attempts  to  put  the  keel  in  alignment ;  that  they  worked 
with  diligence,  and  that  it  was  the  vessel's  weakened  con- 
dition rather  than  anj'  defect  in  the  drydock  that  caused 
the  delay  in  her  alignment. 

.  Doe  said:  (Transcript,  page  168)  "A.  No,  the 
first  time  it  was  put  in  line  I  think  it  was  on  a  Saturdaj"- 
afternoon  it  was  brought  into  line;  and  on  Monday 
morning  again  it  was  out  of  line ;  more  water  had  leaked 
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into  the  forward  end.     It  was  then  that  they  began  to 
get  serious  and  straightened  the  dock." 

Kelly  said:  (Transcript,  pa^e  184)  "Well,  on  the 
14th  I  think  she  was  pretty  fair;  then  JMonday  again  she 
went  out  again,  and  then  a  few  days  afterwards  we  got 
her  fixed  up  again,  but  she  was  dropping  away  more  or 
less  all  the  time ;  but  we  never  got  her  properly  into  shape 
that  we  could  do  good  until  about  the  18th  of  August. 

Walker  (Transcript,  page  179)  testified  on  cross-ex- 
amination as  follows : 

"Q.  But  as  I  understand  your  testimony,  you  have 
no  criticism  to  make  as  to  the  methods  adopted  by  Mc- 
intosh to  bring  the  ship  in  line  after  July  16th? 

A.  No,  after  July  16th  they  adopted  the  right 
methods  of  getting  the  vessel  into  line. 

Q.     Well,  did  they  pursue  their  work  with  diligence? 

A.     They  fairly  well  succeeded. 

Q.     And  with  diligence? 

A.     And  with  diligence." 

As  a  cause  for  the  delay  in  aligning  the  keel,  Mr. 
Walker,  on  cross-examination,  gave  this  reason:  (Tran- 
script, page  171.) 

"Q.  And  you  say  then  that  the  forward  section  was 
out  of  line? 

A.     Yes. 

Q.     And  how  much  was  it  out  of  line  then? 

A.     I  can't  tell  you  exactly  at  that  time. 

Q.  Was  it  out  of  line  in  the  manner  in  which  JNIr. 
Johnson  described  it  as  being  out  of  line;  that  is  down 
at  the  front? 

A.     It  was  down  at  the  forward  end,  yes. 

Q.     At  the  forward  end,  and  up  at  the  after  end? 
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A.     Up  on  one  corner. 

Q.     And  what  caused  it  then  to  be  out  of  line? 

A.  The  fact  of  there  being  a  gap  in  the  keel  of  the 
vessel  and  the  keel  of  the  vessel  not  being  true  and  a 
part  of  the  vessel  being  gone.  As  Mr.  Johnson  described 
it,  a  part  of  the  shell  plate  was  missing. 

Q.  It  was  not  out  of  line  then  through  any  imper- 
fection of  the  dock  itself,  was  it,  but  owing  to  the  fact 
that  of  the  Elder  being  in  the  condition  in  which  she 

was  ? 

A.  Well,  for  that  class  of  a  dock  it  was  not  defect- 
ive, not  to  the  best  of  my  knowledge. 

Q.  Now,  from  the  time  you  first  visited  the  dock  did 
you  stay  there  continuously? 

A.     Daily,  continuously." 

Of  the  evidence  introduced  by  libellant  attention  is 
directed  simply  to  the  log  of  the  drydock,  according  to 
which  the  keel  was  received  and  installed  on  August  8th, 
1906.     (Transcript,  page  235.) 

From  the  evidence,  we  believe  it  clear  that  the  delay, 
if  any,  was  harmful  only  after  the  middle  of  July,  that 
no  request  for  perfect  alignment  was  made  prior  to  July 
9th  or  10th,  that  the  vessel  was  well  aligned  on  July 
14th,  but  could  not  be  kept  so  because  of  her  weakened 
condition  on  a  floating  drydock,  though  the  libellant  was 
diligent  in  its  efforts  to  align  the  vessel;  that  the  keel 
did  not  arrive  until  August  8th;  that  it  was  immediately 
installed,  and  that  any  delay  which  may  have  occurred 
was  due  to  difficulties  incidental  to  and  proximately 
caused  by  the  break  in  the  vessel  and  the  inherent  insta- 
bility, to  some  degree,  of  a  floating  drydock. 

Of  the  question  of  the  reasonableness  of  the  charges 
for  destroyed  keel  blocks,  and  for  extra  labor,  we  need 


12 

say  nothing.  For  the  court's  convenience,  however,  we 
append  references  to  the  testimony  relevant  to  these 
questions.  (Transcript,  pages  79,  84,  85,  93,  94,  95,  152, 
153.) 

III. 
The  Lien  Created  by  Local  Statute. 

Bellinger  &  Cotton's  Code,  Sec.  5706,  reads  in  part 
thus:  "Every  boat  or  vessel  used  in  navigating  the  wa- 
ters of  the  state  or  constructed  in  this  state  shall  be  liable 
and  subject  to  a  lien: 

(2 )      For  all  debts  due  to  persons  by  virtue  of  a  con- 
tract, expressed  or  implied,  with  the  owners  of  a  boat 
or  vessel,  or  with  the  agents,  contractors  or  subcontract- 
ors of  such  owner,  or  any  of  them,  or  with  any  person 
having  them  emploN^ed  to  construct,  repair,  or  launch 
such  boat  or  vessel,  on  account  of  labor  done  or  materials 
furnished    by    mechanics,  tradesmen,  or  others  in  the 
building,  repairing,  fitting  and  furnishing,  or  equipping 
such  boat  or  vessel,  or  on  account  of  stores  and  supplies 
furnished  for  the  use  thereof,  or  on  account  of  launch 
ways  constructed  for  the  launching  of  such  boat  or  ves- 
sel. 

(3)  For  all  sums  due  for  wharfage,  anchorage,  or 
towage  of  such  boat  or  vessel  within  this  state." 

Inasmuch  as  the  services  here  in  question  were  fur- 
nished the  Elder  in  her  home  port,  the  lien,  if  anv,  arose 
exclusively  by  virtue  of  the  statute. 

It  is  libellant's  contention  that  such  a  lien  arose  in 
Its  favor  against  the  ship  for  two  reasons:  First  be- 
cause the  services  were  rendered  in  the  repair  of  a  ve'ssel 
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and  secondly  because  the  service  was  drydockage  and 
comprehended  within  the  term  tcharfagc,  as  used  in  the 
statute. 

The  statute  provides  that  a  lien  shall  arise  for  ser- 
vices rendered  in  the  construction,  re}:)air,  or  launching 
of  a  vessel.  This  would  seem  to  indicate  that  the  legis- 
lature intended  to  give  a  lien  for  all  work  directly  con- 
cerned with  the  construction  or  alteration  of  a  vessel  in 
all  its  stages. 

Now  in  our  opinion  the  furnishing  of  a  drydock,  of 
a  place  in  which  to  work,  is  the  furnishing  of  services 
in  the  construction  or  repair  of  a  vessel,  just  as  much  as 
if  the  libellant  had  furnished  nails,  or  lumber,  or  steel 
to  be  incorporated  in  the  vessel  itself. 

If  the  work  done  on  the  Elder  was  the  construction 
of  a  new  vessel,  it  must  be  admitted  that  no  lien  enforce- 
able in  admiralty  arose. 

Such  is  the  doctrine  announced  in  The  Robert  W. 
Parsons  (1903),  191  U.  S.  17;  24  Sup.  Ct.  8,  10,  where 
Justice  Brown  saj^s:  "It  is  equally  well  established  that, 
for  causes  of  action  not  cognizable  in  admiralty,  whether 
in  rem  or  in  personam,  the  states  may  not  only  grant 
liens,  but  may  provide  remedies  for  their  enforcement. 
Contracts  for  the  building  of  a  ship  are  the  most  promi- 
nent examples  of  such  as  are  not  maritime  in  their  char- 
acter, and  hence  within  this  rule." 

People's  Ferry  Co.  vs.  Beers,  20  How.  393,  402. 
Edwards  vs.  Elliott,  21  Wall.  532,  553  et  seq. 

But  because  of  this  verj'  limitation  upon  the  jurisdic- 
tion of  the  admiralt}'  courts,  inspired  as  it  was  by  the 
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jealousy  of  the  common  law  courts,  the  admiralty  courts 
have  been  inclined  to  give  a  very  liberal  interpretation  of 
the  word  "repair,"  in  order  to  extend  their  jurisdiction 
and  render  aid  to  those  who  deserved  it. 

"As  long  as  a  vessel  preserves  her  identity,  any  work 
done  in  the  way  of  alteration,  enlargement,  or  improve- 
ment, no  matter  how  extensive,  falls  under  the  head  of 
repairs  and  not  of  construction,  and  hence  is  a  maritime 
contract,  and  may  be  the  subject  of  a  maritime  lien." 
26  Cj^c.  764. 

In  The  Robert  W.  Parsons,  191  U.  S.  17,  24  U.  S. 
8,  15-6,  the  side  of  a  canal  boat  was  rebuilt  and  the  value 
of  the  repairs  estimated  at  $154.40,  and  the  boat  was 
sold  for  $155.  Still,  the  court  held  that  this  alteration 
was  a  repair,  rather  than  a  construction  of  the  vessel. 

See  also : 

Hardy  vs.  Ruggles,  Fed.  Cases  No.  6062. 
The  Grace  Meade,  Fed.  Cases  No.  15,243. 
The  Iris,  100  Fed.  104,  108. 
McMaster  vs.  One  Dredge,  95  Fed.  832,  834. 

The  claimants'  own  evidence  (Transcript,  pages  156- 
7;  213-5)  furthermore  discloses  that  the  repaired  vessel 
had  the  same  engines,  the  same  boiler,  the  same  old  lines, 
and  even  the  same  old  name. 

We  believe,  consequently,  that  from  these  authori- 
ties and  facts  it  is  deducible  that  the  alterations  made 
upon  the  Elder  were  for  the  purposes  of  the  lien  law, 
at  least,  repairs,  that  the  furnishing  of  drydockage  was 
a  service  rendered  in  the  repair,  and  that  therefore  a 
lien  arose  in  favor  of  libellant. 
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But  if  drydockage  is  not  included  under  the  classifi- 
cation of  services  rendered  in  the  repair  of  a  vessel,  it 
surely  is  the  furnishing  of  wharfage,  and  therefore  cov- 
ered by  section  3  of  the  Oregon  statute,  and  therefore 
libellant  most  certainly  has  a  lien. 

It  remains  to  consider: 

IV. 

The  Jurisdiction  of  the  Federal  Courts. 

In  The  J.  E.  Rumbell,  148  U.  S.  1,  11,  the  following 
propositions  are  treated  as  settled : 

"First.  For  necessary  repairs  or  supplies  furnished 
to  a  vessel  in  a  foreign  port  a  lien  is  given  by  the  gen- 
eral maritime  law  following  the  civil  law,  and  may  be 
enforced  in  admiralty.         

"Second,  For  repairs  or  supplies  in  the  home  port 
of  the  vessel  no  lien  exists  or  can  be  enforced  in  ad- 
miralty, under  the  general  law,  independently  of  local 
statute 

"Third.  Whenever  the  statute  of  a  state  gives  a 
lien,  to  be  enforced  by  process  in  rem  against  the  vessel, 
for  repairs  or  supj)lies  in  her  home  port,  this  lien,  being 
similar  to  the  lien  arising  in  a  foreign  port  under  the 
general  law,  is  in  the  nature  of  a  maritime  lien,  and 
therefore  may  be  enforced  in  admiralty  in  the  courts  of 
the  United  States 

"Fourth.  This  lien,  in  the  nature  of  a  maritime 
lien,  and  to  be  enforced  by  process  in  the  nature  of  ad- 
miralty process,  is  within  the  exclusive  jurisdiction  of 
the  courts  of  the  United  States  sitting  in  admiralty." 
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That  an  analogous  lien  exists  under  the  general  ad- 
miralty laAv  for  wharfage  furnished  a  foreign  vessel  is 
equally  well  settled. 

Ex  parte  Easton,  95  U.  S.  68,  75. 
Cf.  also  Am.  Trust  Co.  vs.  Fletcher  &  Co.,  173 
Fed.  471,  473  et  seq. 

Therefore,  whether  the  lien  here  arose  for  services 
rendered  in  making  repairs,  or  for  wharfage,  its  enforce- 
ment is  exclusively  in  admiralty. 

But  to  avoid  the  inevitable  conclusion,  counsel  for 
claimants  makes  one  more  and  his  final  attempt  to  es- 
cape liability  in  the  proceeding  by  asserting  that  the  El- 
der was  no  longer  a  vessel  wtihin  the  admiralty  jurisdic- 
tion at  the  tim^e  the  services  were  rendered  her  by  the 
libellant. 

The  uncontroverted  evidence  discloses  that  the  El- 
der was  M-recked,  abandoned  to  the  underwriters,  her 
register  closed,  and  the  vessel  allowed  to  lie  partially  sub- 
merged in  the  Columbia  River  for  some  sixteen  or  eigh- 
teen months. 

Yet  when  she  resumed  navigation  she  had  the  same 
name,  the  same  boiler,  the  same  engines,  the  same  model, 
the  same  old  lines,  in  fact  she  was  the  same  old  ship 
repaired  (Transcript,  pages  155-7,  213-5). 

She  had  never  gone  out  of  navigation,  but  had  been 
simply  incapacitated  for  a  time  by  her  wreck,  and  the 
inability  of  the  owners  or  oth.ers  to  raise  her.  Her  tem- 
porary withdrawal  was  an  involuntary  one,  and  in  view 
of  the  numerous  attempts  to  raise  her,  shows  no  inten- 
tion on  the  part  of  her  owners,  to  withdraw  her  from 
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navigation.  When  these  services  were  rendered  her  she 
was  in  fact  being-  prepared  with  all  convenient  speed  for 
navigation.  Physically  and  in  the  contemplation  of  her 
owners  she  at  all  times  continued  to  be  a  vessel  destined 
to  continue  her  career  as  a  coastwise  steamer  as  soon  as 
she  could  be  repaired. 

By  her  abandonment  to  the  underwriters,  and  the 
closing  of  her  register,  she  lost  her  rights  under  the  law 
as  an  American  vessel.  But  did  she  thereby  cease  to  be 
subject  to  maritime  liens  enforceable  in  admiralty? 

On  principle  it  would  seem  that  the  mere  fact  of  non- 
compliance with  the  rules  relating  to  enrolment  ought 
not  to  prevent  the  accrual  of  maritime  liens  against  a  ves- 
sel, where  the  policy  of  the  admiralty  law  in  giving  such 
liens  is  so  strongly  in  favor  of  the  lienor  that  in  the  ordi- 
nary case,  the  lien  is  valid  against  even  bona  fide  pur- 
chasers for  value  and  without  notice  from  one  in  posses- 
sion and  full  control. 

Authorities  fortunately,  however,  are  not  wanting 
to  sustain  our  position. 

In  The  Progresso,  46  Fed.  292,  which  was  an  action 
in  rem  in  admiralty  to  recover  seaman's  wages,  it  ap- 
peared that  the  vessel,  under  the  name  of  the  "Wells 
City,"  had  sunk  in  New  York  harbor,  been  abandoned 
to  the  underwriters,  and  her  register  closed  as  a  British 
vessel ;  it  further  appeared  that  the  vessel  had  been  raised 
by  the  underwriters,  and  sold  to  claimants ;  that  the  ser- 
vices sued  for  had  been  rendered  while  the  vessel  was 
afloat  in  New  York  harbor,  when  she  had  no  name  or 
purpose  as  a  vessel,  and  was  nowhere  enrolled.     The 
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question  of  admiralty  jurisdiction  was  pressed  as  a  de- 
fense. 

Benedict,  J.,  at  page  293,  said: 

"The  contract  under  which  the  libellant  served  was 
therefore  the  ordinary  maritime  contract  of  hiring  on 
board  a  ship  or  vessel,  unless  the  law  be  as  contended  on 
behalf  of  the  claimant,  that  the  fact  that  the  ship  at  the 
time  of  the  rendition  of  the  services  without  a  register 
had  no  documents  as  a  ship,  and  was  without  a  name,' 
deprived  the  services  of  any  maritime  character.     I  do 
not  agree  to  this  contention.    The  services  contracted  for 
and  rendered  were  performed  on  board  a  ship,  and  in 
view  of  a  contemplated  voyage  of  the  ship  for  the  pur- 
pose of  earning  freight.  The  Progresso  was  no  less  a  ship 
or  vessel  because  she  had  no  national  character,  and  was 
without  a  name.     She  could  navigate,  mdeed  had  navi- 
gated   and  from  the  place  where  she  was  sunk  to  the 
Erie  basm;  she  could  be  the  subject  of  salvage  services 
Absence  of  national  character  or  want  of  a  name  would 
not  prevent  her  from  navigating  as  a  ship.    She  may  not 
have  been  entitled  to  the  rights  and  privileges  of  a  vessel 
of  the  United  States,  but  she  was  nevertheless  a  vessel 
capable  of  being  employed  in  commerce  as  a  ship,  and 
a  subject  of  maritime  service.     Such  a  service  was  ren- 
dered to  her  by  the  libellant,  and  by  the  maritime  law  a 
hen  therefor  attached  to  her.     Upon  the  main  question 
of  the  case,  namely,  that  of  jurisdiction,  mv  opinion, 
therefore,  is  that  the  case  is  one  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States." 

See  also: 

The  Marion  S.  Harris,  85  Fed.  798,  800. 

The  General  Cass.  Fed.  Cases,  5,307. 

The  Cornelius  Vanderbilt,  86  Fed.  789,  790. 
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Tluit  the  lapse  of  a  considerable  period  of  time  spent 
in  repairing  the  vessel,  or  in  attempting  to  raise  her  does 
not  divest  the  admiralty  jurisdiction  seems  clear.  Length 
of  time  might  be  an  evidence  of  an  intent  to  abandon  the 
use  of  the  vessel  for  navigation,  but  where  the  vessel's 
withdrawal  is  involuntary,  the  result  of  accident,  and 
the  time  intervening  is  used  in  raising  and  repairing 
her,  and  the  services  rendered  are  expressly  intended  to 
enable  the  vessel  to  resume  navigation,  there  can  be  no 
question  as  to  the  purpose  and  intention  of  the  owners. 

Cf.   also: 

The  Marion  S.  Harris  (C.  C.  A.  1898),  85  Fed. 

798. 
The  Progresso  (D.  C.  1891),  46  Fed.  292,  292. 
The  C.  Vanderbilt  (D.  C.  1898),  86  Fed.  785, 

789-790. 


In  conclusion,  we  submit  that  The  Port  of  Portland 
is  a  de  jwe  corporation,  empowered  to  operate  and  to 
charge  for  services  rendered  by  its  drydock;  that  the 
charges  made  are  reasonable,  and  within  the  terms  of  the 
contract  entered  into  between  the  parties;  that  they  were 
not  increased  through  the  fault  of  libellant's  agents,  but 
that  the  delay,  if  any,  was  caused  by  the  unusual  condi- 
tion of  the  Elder  when  docked,  and  possibly  by  some 
instability  inherent  in  a  floating  dry  dock;  that  a  lien 
arose  for  these  maritime  services,  rendered,  both  in 
assisting  in  the  repair  of  the  vessel,  and  in  furnish- 
ing wharfage;  and  that  this  statutorj^  lien,  being  anal- 


20 

agous  to  those  recognized  under  the  general  admiraltv 
law,  is  enforceable  exclusively  in  admiralty. 

Respectfully  submitted, 

WOOD,  MONTAGUE  &  HUNT, 

Proctors  for  Libellant. 

C.  E.  S.  WOOD, 
RICHARD  W.  MONTAGUE 
ISAAC  D.  HUNT, 
ERSKINE  WOOD, 

Proctors  and  Advocates. 
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IN    THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


The  Steamship  George  W,  Eldi^r, 
her  machinery,  tackle,  apparel,  etc., 
J.  H.  Peterson  and  C.  P.  Doe, 

Claimants  and  Appellants, 
vs. 

The  Port  of  Portland, 

Libelant  and  Appellee. 


APPELLANTS'  PETITION  FOR  A  REHEARNQ. 


To  the  Honorable  William  B.  Gilbert,  Presiding 
Judge,  and  the  Associate  Judges  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit: 

Appellants  respectfully  request  that  the  decision 
and  judgment  heretofore  rendered  and  filed  in  this 
Court,  affirming  the  judgment  below  be  vacated  and 
set  aside,  and  that  appellants  be  allowed  a  rehear- 
ing of  their  case. 

A  reading  of  the  opinions  both  of  the  District 
Court  and  of  this  Court  compels  the  conclusion  that 


one  point  in  this  case  lias  never  received  proper 
or  full  consideration.  Appellants  submit  that  the 
decision  that  the  statute  of  the  State  of  Washing- 
ton provided  a  lien  for  the  charges  sued  upon  is 
erroneous. 

The    opinion    of    the    District    Judge    upon    this 
important  legal  issue  was  as  follows: 

"As  to  the  question  of  jurisdiction-  regard 
is  had  to  two  factors  only,  which  are  determina- 
tive, namely,  the  purpose  for  which  the  craft 
was  constructed,  and  the  business  in  which  it 
is  engaged.  When  it  is  alleged  that  the  vessel 
is  plying  the  waters  of  the  United  States,  which 
must  be  taken  as  the  fact  for  the  purpose  of 
the  exceptions,  the  business  in  which  it  is 
engaged  appears  to  be  maritime  in  character, 
and  therefore  the  contract  was  with  reference 
to  a  ship  actually  engaged  in  commerce.  So 
it  is  that,  during  the  repair  of  a  vessel,  it  is 
often  necessary  that  she  be  at  a  wharf,  dock, 
or  pier  to  be  most  convenientlv  and  safely 
accessible.  'The  pecuniary  charge  in  the  nature 
of  rent,  to  which  vessels  are  liable  for  the  use 
of  a  dock  or  wharf  is  called  wharfage  or  dock- 
age, and  is  the  subject  of  admiraltv  jurisdic- 
tion.' Benedict's  Admiralty  (3d  Ed.)  Sec.  283. 
The  term  'dry  dockage'  is  employed  by  the 
libel,  by  which  I  presume  is  meant  given  dock- 
age in  a  dry  dock.  The  statute  alluded  to 
seems  broad  enough  to  comprise  this  kind  of 
service." 

159  Fed.  1009. 

It  is  evident  that  the  lower  Court  was  consider- 
ing primarily  the  question  of  its  jurisdiction,— 
that  is  whether  the  subject  matter  of  the  libel  was 
maritime  in  nature.     With  nothing  more  than  the 


quotation  from  Benedict  to  support  him,  the 
district  judge  concluded  that  "the  statute  alhided 
to  seems  lu'oad  enough  to  comprise  this  kind  of 
service".  Again  in  the  opinion  tiled  herein,  this 
Court  was  satisfied  to  quote  the  same  excerpt  from 
Mr.  Benedict's  text  and  to  add: 

"It  is  not  disputed  that  the  use  of  a  dry 
dock  was  essential  to  the  making  of  the  repairs 
f(n'  the  vessel  in  question,  nor  that  the  libelant 
fui-nished  the  dock  so  used  and  rendered  the 
incidental  services  charged  for.  We  agree 
with  the  Court  below  that  the  terms  of  the 
state  statute  are  broad  enough  to  embrace 
the  service  so  rendered." 

Thus  on  the  basis  of  the  fact  that  the  use  of  the 
dry  dock  was  essential  to  the  making  of  the  repairs, 
this  Court  has  concluded  that  the  rental  charge 
for  that  use  is  made  by  the  statute  the  subject 
of  a  lien.  Appellants  now  invite  the  Court  to  a 
more  careful  analysis  of  the  terms  of  the  Washing- 
ton statute,  and  to  an  examination  of  numerous 
authorities  of  unquestioned  applicability  to  the 
end  that  it  may  be  demonstrated  that  in  deciding 
here  that  the  state  statute  has  given  a  lien  for  the 
rental  charge  of  a  floating  dry  dock,  this  Court 
has  erred.  The  material  provisions  of  the  statute 
are  as  follows. 

"Every  boat  or  vessel  used  in  navigating 
the  waters  of  this  state  or  constructed  in  this 
state  shall  be  liable  and  subject  to  a  lien — 

"1.  For  wages  due  to  persons  employed,  for 
work  done  or  services  rendered  on  board  of 
such  boat  or  vessel ; 


"2.  For  all  debts  due  to  persons  b}^  virtue 
of  a  contract,  expressed  or  implied,  with  the 
owners  of  a  boat  or  vessel,  or  with  the  agents, 
contractors,  or  subcontractors  of  such  owner, 
or  ^ny  of  them,  or  with  any  person  having 
them  employed  to  construct,  repair,  or  launch 
such  boat  or  vessel,  on  account  of  labor  done 
or  materials  furnished  by  mechanics,  trades- 
men, or  others  in  the  building,  repairing,  fit- 
ting, and  furnishing,  or  equipping  such  boat  or 
vessel,  or  on  account  of-  stores  and  supplies 
furnished  for  the  use  thereof,  or  on  account 
of  launch  ways  constructed  for  the  launching 
of  such  boat  or  vessel ; 

"3.  For  all  sums  due  for  wharfage,  anchor- 
age, or  towage  of  such  boat  or  vessel  within  this 
state." 

Inasmuch  as  appellee  in  its  brief  (pp.  12  and  13) 
has  urged  that  the  charge  for  the  use  of  the  dry 
dock  comes  within  both  section  2  and  section  3,  we 
shall  consider  these  contentions  in  that  order. 

Section  2  provides  a  lien  for  all  debts  due  to 
persons  by  virtue  of  a  contract  (1)  with  the 
owners,  (2)  with  the  agents,  contractors  or  sub- 
contractors of  such  owner,  or  (3)  with  any  person 
having  them  (lien  claimants)  employed  to  construct, 
repair  or  launch  such  boat  or  vessel  on  account  of 
the  following: 

1.  Labor  done,  or 

2.  Materials  furnished  by  mechanics,  tradesmen, 
or  others,  in  the  (1)  building,  (2)  repair,  (3)  fit- 
ting, and  (4)  furnishing,  or  (5)  equipping  such 
boat,  or — and  here  follow  other  matters  clearly  im- 
material. 


Apijellec  has  said  at  page  13  of  its  brief: 

"Now  in  our  opinion  the  furnishing  of  a 
dry  doek  of  a  place  in  which  to  work  is  the 
fiir)iisJn'»g  of  services  in  the  construction  or 
repair  of  a  vessel." 

But  the  furnishing  of  services  is  not  made  by 
the  statute  the  subject  of  a  lien.  The  right  is 
created  for  Jahor  done  or  materials  fiirnislicd  in 
the  building,  etc.,  of  a  vessel.  Appellants'  charge 
for  rental  clearly  cannot  be  held  to  be  a  charge 
for  labor  done  or  materials  furnished,  and  thus 
no  lien  is  given  l),v  section  2  of  the  statute. 

Section  3  provides  a  lien  for  wharfage.  If  it 
can  be  said  that  the  term  "wharfage"  includes 
the  use  of  a  floating  6.Yy  dock,  then  the  judgment 
of  this  Court  is  correct.  But  it  is  submitted  that 
such  a  construction  does  violence  to  the  meaning 
of  the  terms  and  is  opposed  to  the  spirit  and  theory 
of  the  decisions  of  the  Courts. 

It  would  seem  that  the  error  of  the  Court  lies 
in  the  misunderstanding  of  the  language  of  Mr. 
Benedict  concerning  "wharfage"  and  "dockage". 
Inquiry  both  philological  and  legal  will  serve  to 
determine  this.  In  Webster's  Universal  Dictionary 
a  wharf  is  defined  as  follows : 

"A  sort  of  quay,  a  wood  or  stone  (m  a 
roadstead,  harbor  or  river  alongside  of  which 
ships  or  lighters  are  brought  as  for  being  con- 
veniently loaded  or  unloaded." 


Wharfage  is  defined  as 

'^(1)  The  fee  or  duty  paid  for  the  privilege 
of  using  a  wharf  for  loading  or  unloading  cargo. 
(2)  Wharf  facilities." 

A  dock  is  defined  as  follows: 

"A  place  ordinarily  formed  on  the  side  of 
a  harbor  or  bank  of  a  river  for  the  reception 
of  ships,  the  entrance  of  which  is  sometimes 
closed  by  gates.  In  the  United  States  places 
hettreen  wharves  are  also  called  dochs." 

The    following    is   the    definition    of   a    "floating 

dock": 

"A  structure  which  serves  as  a  dry  dock 
being  constructed  so  that  it  may  be  sunk  so  as 
to  admit  a  vessel  and  then  being  raised  with 
it  and  pumping  out  water  from  tanks  or  com- 
partments round  its  sides." 

It  is  clear  from  these  definitions  that  by  the 
term  "dockage"  Mr.  Benedict  meant  the  use  of 
the  space  between  two  wharves.  And  this  conten- 
tion is  borne  out  by  decided  cases. 

In  the  City  of  Boston  v.  Lecraw,  17  How.  426, 
at  434,  it  is  said : 

"A  dock  is  defined  by  philologists,  according 
to  the  American  use  of  the  term,  to  be  'the 
space  between  wharves'." 

In  Ex  parte  Easton,  95  U.   S.   68,  Mr.   Justice 

Clifford  spoke  as  follows: 

"Wharf  accommodation  is  a  necessity  of 
navigation,  and  such  accommodations  are  in- 
dispensable for  ships  and  vessels  and  water- 
craft  of  every  name  and  description,  whether 


employed  in  eaiTyins:  freight  or  passengers, 
or  enoas>ed  in  the  fisheries.  Erections  of  the 
kind  are  eonstrneted  to  enal)le  ships,  vessels, 
and  all  sorts  of  water-eraft  to  lie  in  port  in 
safety,  and  to  facilitate  their  operation  in  load- 
ing and  unloading  cargo  and  in  reeeiving  and 
landing  passengers. 

"Piers  or  whai'ves  are  a  necessary  incident 
to  every  well-regulated  port,  without  which 
commerce  and  navigation  would  be  subjected 
to  great  inconvenience,  and  be  exposed  to  vexa- 
tious delay  and  constant  peril." 

(p.  73.) 


"Such  erections  are  indispensably  necessary 
for  the  safety  and  convenience  of  commerce 
and  navigation,  and  those  who  take  berth  along- 
side them  to  secure  those  objects  derive  great 
benefit  from  their  use.  All  experience  supports 
that  proposition  and  shows  to  a  demonstration 
that  the  contract  of  the  wharfinger  appertains 
to  the  pursuit  of  commerce  and  navigation. 

"Instances  may,  doubtless,  be  referred  to 
where  wharves  are  erected  as  sites  for  stores 
and  storehouses;  but  the  great  and  usual  object 
of  such  erections  is  to  advance  commerce  and 
navigation,  by  furnishing  resting-places  for 
ships,  vessels,  and  all  kinds  of  water-craft, 
and  to  facilitate  their  operation  in  loading  and 
unloading  cargo  and  in  receiving  and  landing 
passengers." 

(p.  73-74.) 


"Water-craft  of  all  kinds  necessarily  lie 
at  a  wharf  when  loading  and  unloading ;  and  Mr. 
Benedict  says,  that  the  pecuniary  charge  for 
the  use  of  the  dock  or  wharf  is  called  wharf- 
age or  dockage,  and  that  it  is  the  subject  of 


admiralty  jurisdiction;  tliat  the  master  and 
owner  of  the  ship  and  the  ship  herself  may  be 
proceeded  against  in  admiralty  to  enforce  the 
payment  of  wharfage,  when  the  vessel  lies 
alongside  the  wharf,  or  at  a  distance,  and  only 
uses  the  wharf  temporarily  for  boats  or  cargo. 
Benedict,  Adm.  (2d  Ed.)  Sect.  283." 

(pp.  76-77.) 

In  The  Brooklyn,  46  Fed.  132,  Judge  Brown  held: 

"The  terms  'dockage'  and  'wharfage'  are 
synon}Tnous.  They  are  used  interchangeably, 
as  the  last  cited  statute  shows.  Wharfage  or 
dockage  is  a  charge  for  the  use  of  a  wharf  or 
dock.  It  may  accrue  from  the  use  of  the  dock 
in  mooring  for  the  purposes  of  protection  and 
safety  only.  The  George  E.  Berry,  25  Fed, 
Rep.  780.  But  in  this  port  such  a  charge  is 
ordinarily  for  the  purpose  of  loading  or  unload- 
ing cargo  on  the  dock,  and  that  includes  neces- 
sarily a  berth  for  the  vessel,  and  a  place  of 
deposit  for  the  cargo." 

Judge  Shipman,  speaking  for  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  in  The  Idlewild, 
64  Fed.  603,  held  at  page  605 : 

"Wharfage  is  'a  pecuniary  charge,  in  the 
nature  of  rent,  to  which  vessels  are  liable  for 
the  use  of  a  dock  or  wharf  (1  Ben.  Adm.  Sec. 
283)  ;  in  other  words,  for  the  use  of  real  estate." 

The  meaning  of  the  term  "dockage"  is  further 

exemplified  in  the  decision  of  the  Supreme  Court 

of    California,    in  ]:)ank,    speaking    through    Chief 

Justice  Beatty,  in  People  v.  Roberts,  92  Cal.  659, 
at  p.  664 : 

"As  to  the  second  proposition,  it  is  clear 
that  the  word  'wharfage',  in  the  act  of  1880, 


is  used  in  the  same  souse  in  which  it  is  used 
in  section  2524  of  the  Political  Code;  that  is 
to  say,  in  contradistinction  to  the  word  'dock- 
age'. Se<'tion  2524  of  the  Political  Code,  along- 
with  many  other  important  ])rovisions,  limits 
and  defines  many  other  important  provisions, 
limits  and  defines  the  power  of  tlie  hoard  of 
hai'hor  commissioners,  and  prescribes  their 
duties  as  to  the  collection  of  harbor,  dues,  etc. 
Throughout  the  section,  the  word  'wharfage' 
is  used  to  designate  the  charge  against  mer- 
chandise for  the  use  of  the  wharf,  while  the 
word  'dockage'  is  used  to  designate  the  charge 
against  vessels  for  the  privilege  of  mooring 
to  the  wharves  or  in  the  slips." 

It  is  plain  from  these  decisions  that  when  it  is 
said  that  "dockage"  is  included  in  the  term  "wharf- 
age" it  is  only  where  the  term  "dockage"  is 
employed  as  designating  the  mooring  of  vessels  in 
connection  with  the  use  of  wharves.  Clearly,  there 
is  a  wide  distinction  between  a  wharf  and  a  floating 
pontoon  dry  dock;  also  between  the  purposes  for 
which  each  is  employed. 

The  meaning  of  "wharfage"  has  often  been  ad- 
judicated.   In 

Transportation  Company  v.  Parkersburg,  107 
U.  S.  691,  696, 

it  was  said: 

" Wliarfage  is  a  charge  for  the  use  of  a  wharf." 

In  The  Geo.  E.  Berry,  25  Fed.  780,  Judge  Brown 
held  at  page  481 : 

"Wharfage  in  its  most  general  legal  sense 
doubtless  includes  the  mooring  of  vessels  for 
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the  protection  of  life  and  safety,  as  well  as 
for  loading  and  unloading  the  cargo." 

In  The  James  T.  Furber,  129  Fed.  808,  810,  it 
was  held : 

"By  the  term  'use  of  a  wharf  it  is  evident 
that  nothing  more  was  intended  than  'wharf- 
age', which  distinctly  and  obviously  relates  to 
the  navigation  business  or  commerce  of  the 
sea,  and  has  always  been  regarded  as  among 
the  usual  and  necessary  port  charges  of  a 
vessel.  'Wharfage'  is  the  use  of  a  wharf  fur- 
nished in  the  ordinary  course  of  navigation." 

To  show  further  how  far  apart  "wharfage"  is 
from  the  use  of  a  floating  dry  dock,  it  is  interesting 
to  note  the  case  of 

Walsh  V.  New  York  Floating  Dry  Dock  Com- 
pany, 77  N.  Y.  448. 

There  an  action  was  brought  to  recover  wharfage 
for  the  use  of  a  wharf  hy  defendant's  floating  dry 
dock.  The  only  reason  why  the  charge  was  there 
denied  was  that  although  the  dry  dock  occupied  a 
greater  part  of  the  slip  between  the  piers,  it  was 
attached  to  an  adjacent  pier.  The  position  of  the 
structure  was  not  such  as  under  the  law  entitled 
the  lessee  of  the  wharf  to  maintain  his  claim  for 
wharfage. 

The  distinction  is  further  shown  l)y  the  fact 
that  in 

Cope   V.    Vallette   Dry   Dock   Company,   119 
U.  S.  625, 

a  case  of  salvage  for  services  rendered  in  assisting 
the  company's  floating  dry  dock  was  appealed  to 
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the  "highest  Court.  TIk^  olahn  was  there'  denied 
upon  the  ground  that  the  floating  strueture  was  not 
designed  for  navigation. 

These  decisions  conchisively  show  the  fallacy 
of  the  conclusion  which  this  Court  has  reached. 
They  make  it  plain  that  the  use  of  a  floating  pon- 
toon dry  dock  cannot  be  held  to  come  within  the 
meaning  of  the  term  "wharfage".  A  wharf  and 
a  floatmg  dry  dock  are  two  entirely  different  struc- 
tures, having  nothing  whatever  in  common  and 
being  used  for  entirely  different  purposes.  The 
Washington  statute  in  providing  a  lien  for  wharf- 
age gave  no  basis  whatever  for  the  maintenance 
of  the  libel  at  bar  and  this  Court  cannot  upon  a 
reconsideration  of  this  question  avoid  the  conclu- 
sion that  there  was  no  lien  and  that  the  judgment 
of  the  District  Court  should  be  reversed. 

Dated,  San  Francisco, 
September  30,  1913. 

Respectfully  submitted, 

Milton  W.  Smith^ 
Proctor   for   Appellants 
and  Petitioners. 
Charles  H.  Sooy, 
David  L.  Levy, 

Of  Counsel. 


Certificate  of  Counsel. 

I  hereby  certify  that  I  am  of  counsel  for  appel- 
lants and  petitioners  in  the  above   entitled  cause 


12 


and  that  in  my  judgment  the  foregoing  petition 
for  a  rehearing  is  well  founded  in  point  of  law 
as  well  as  in  fact  and  not  interposed  for  delay. 

Davu)  L.  Levy^ 
Of  Counsel  for  Appellants 
and  Petitioners. 
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R.  F.  KNIGHT,  TRUSTEE  IN  BANKRUPTCY  OF 
JAMES  P.  HANLEY,  a  Bankrupt, 

Appellant, 
vs. 
JAMES  M.  HANLEY, 

Defendant. 
ADDRESSES    AND    NAMES    OF    SOLICITORS 

OF  RECORD: 
CHARLES    P.  LUND,    Esquire,  Old  National  Bank 
Building,  Spokane,  Washington, 

Solocitor  for  Appellant. 
L.  J.  BIRDSEYE,  Esquire,  The  Ziegler  Block,  Spokane, 
Washington, 

Solicitor  for  Appellee. 
No.  964. 
In  the  District  Court  of  the  United  States  for  the  Eastern 

District  of  Washington. 
R.  F.  KNIGHT,  TRUSTEE  IN  BANKRUPTCY  OF 
JAMES  P.  HANLEY,  a  Bankrupt, 

Complainant, 
vs. 
JAMES  M.  HANLEY, 

Defendant. 
COMPLAINT. 
To  the  Honorable  Judge  of  the  United  States  District 
Court  for  the  Eastern  District  of  Washington: 
R.  F.  Knight,  as  Trustee  in  Bankruptcy  of  James  P. 
Hanley,  a  bankrupt,  brings  his  bill  of  complaint  against 
James  M.  Hanley  and  thereupon  your  orator  complains 
and  says : 
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I. 

On  August  25th,  1910,  James  P.  Hanley  filed  his  peti- 
tion in  bankruptcy  in  the  United  States  District  Court 
for  the  Eastern  District  of  Washington,  and  on  August 
26th  was  adjudicated  a  bankrupt. 

II. 

On  September  7th,  1910,  the  complainant  was  ap- 
pointed trustee  of  said  bankrupt,  and  thereafter  quali- 
fied and  is  now  the  trustee  of  said  bankrupt. 

III. 

On  May  2d,  1910,  said  bankrupt,  James  P.  Hanley, 
and  his  wife,  Katherine  Hanley,  were  owners  as  com- 
munity property  under  the  laws  of  the  State  of  Wash- 
ington, of  Lots  Five  (5),  Six  (6)  and  Sixteen  (16)  and 
Eighteen  (18),  in  Block  Seven  (7)  of  Northeast  Addi- 
tion to  Ross  Park,  an  addition  to  Spokane,  Spokane 
County,  Washington,  and  on  said  date  executed  and  de- 
livered to  the  defendant  James  M.  Hanley,  a  deed  of 
conveyance  of  said  real  estate,  which  said  deed  was  there- 
after filed  for  record  in  the  Auditor's  office  of  Spokane 
County,  Washington,  and  is  recorded  in  Book  264  at 
page  604  of  the  Records  of  Deeds  in  said  office,  and  said 
defendant,  by  virtue  of  said  conveyance,  claims  to  be 
the  owner  in  fee  of  said  real  estate. 

IV. 

Said  conveyance  was  so  executed  and  delivered  by 
said  James  P.  Hanley  and  Katherine  Hanley,  his  wife,  to 
the  defendant,  without  any  present  consideration,  or  any 
consideration  therefor  whatsoever  from  said  defendant, 
or  at  all,  and  at  the  time  of  the  execution  and  delivery 
of  the  said  deed,  said  James  P.  Hanley   and   Katherine 
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Hanley,  his  wife,  were  insolvent,  and  said  conveyance 
was  so  made  to  the  defendant,  who  is  a  son  of  the  said 
James  P.  Hanley  and  his  wife,  Katherine  Hanley,  the 
grantors  in  said  deed  of  conveyance,  for  the  purpose 
and  with  the  intent  to  hinder,  delay  and  defraud  the 
creditors  of  said  bankrupt. 

V. 
The  assets  of  said  bankrupt  listed  in  his  schedule  in 
said  bankruptcy  proceeding,  and  the  assets  of  said  bank- 
rupt known  to  said  trustee  and  which  have  come  into 
his  possession,  are  insufficient  to  pay  the  claims  of  cred- 
itors which  have  been  filed  with  and  approved  by  the 
referee  in  bankruptcy  of  said  Court,  and  with  the  real 
estate  covered  by  said  conveyance  will  be  insufficient  to 
pay  the  claims  of  creditors  of  said  bankrupt  whose 
claims  have  been  so  filed  and  allowed. 

To  the  end,  therefore,  that  your  orator  may  have  relief 
which  he  can  only  obtain  in  a  court  of  equity,  and  that 
said  defendant  may  answer  the  premises  (but  not  on  oath 
or  affirmation,  the  benefit  whereof  is  hereby  waived  by 
your  orator)  he  now  prays  that  said  deed  of  conveyance 
of  May  2d,  1910,  from  James  P.  Hanley  and  Katherine 
Hanley,  his  wife,  to  the  defendant,  James  M.  Hanley, 
covering  lots  5-6-16  and  18,  in  Block  7  of  Northeast  Ad- 
dition to  Ross  Park,  an  addition  to  Spokane,  Spokane 
County,  Washington,  be  held  fraudulent  and  void,  and 
that  same  be  cancelled  and  held  for  naught,  and  that 
James  M.  Hanley  be  required  to  surrender  and  deliver 
possession  of  said  real  estate,  and  that  the  defendant  be 
adjudged  to  have  no  right,  title,  estate  or  interest  in  and 
to  said  premises  described  in  said  deed,  and  that  the  com- 
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plainant  be  decreed  to  be  the  owner  thereof  and  entitled 
to  the  possession  of  the  same,  and  his  title  thereto  quieted. 
And  that  your  orator  may  have  such  other  and  further 
relief  as  the  nature  of  this  action  may  require  and  as  to 
this  Court  may  seem  proper  and  agreeable  to  equity. 

May  it  please  your  Honors  to  grant  to  your  orator  a 
writ  of  subpoena,  to  be  directed  to  the  said  James  M. 
Hanley  thereby  commanding  him  at  a  certain  time,  and 
under  certain  penalty  therein  to  be  limited,  personally  to 
appear  before  this  honorable  Court  and  then  and  there 
full,  true,  direct  and  perfect  answer  to  make  to  all  and 
singular  the  premises  and  to  stand,  perform  and  abide 
by  such  order,  direction,  and  decree  as  may  be  made 
against  him  in  the  premises  as  shall  seem  meet  and 
agreeable  to  equity. 

And  your  orator  will  ever  pray. 

(Signed)  CHARLES  P.  LUND, 
Solicitor  for  Complainant  and  of  Counsel. 


UNITED  STATES  OF  AMERICA, 
STATE  OF  WASHINGTON, 
County  of  Spokane — ss. 


R.  F.  Knight,  being  first  duly  sworn,  on  his  oath  says : 
I  am  the  duly  appointed,  qualified  and  acting  Trustee  in 
Bankruptcy  of  James  P.  Hanley,  a  bankrupt,  and  com- 
plainant in  this  action ;  I  have  read  the  foregoing  bill  of 
complaint,  know  the  contents  thereof,  and  the  same  is 
true  as  I  verily  believe. 

(Signed)  R.  F.  KNIGHT 
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Subscribed  and  sworn  to  before  me  this  19th  day  of 

October,  1910. 

(Notarial  Seal)       (Signed)  CHARLES  P.  LUND, 

Notary  Public  in  and  for  the  State  of  Washington,  Re- 
siding at  Spokane,  Wash. 
Endorsements :    Complaint. 
Filed  in  the  U.  S.  District  Court,  Eastern  District  of 

Washington,  November  2d,  1910. 

W.  H.  HARE,  Clerk. 


No.  964. 
In  the  District  Court  of  the  United  States  for  the  Eastern 

District  of  Washington,  Eastern  Division. 
R.  F.  KNIGHT,  TRUSTEE  IN  BANKRUPTCY  OF 
JAMES  P.  HANLEY,  a  Bankrupt, 

Complainant, 
vs. 
JAMES  M.  HANLEY, 

Defendant. 
ANSWER. 
The  answer  of  James  M.  Hanley,  the  defendant  in 
the  above  entitled  cause,  to  the  Bill  of  Complaint  of  R. 
F.  Knight,  trustee  in  bankruptcy  of  James  P.  Hanley, 
a  bankrupt,  the  complainant  therein. 

This  defendant,  now  and  at  all  times  hereafter  sav- 
ing to  himself  all  and  all  manner  of  benefit  or  advantage 
of  exception,  or  otherwise,  that  can  or  may  be  had  or 
taken  to  the  many  errors,  uncertainties  and  imperfec- 
tions in  the  said  bill  contained  for  answer  thereto,  or  to 
so  much  thereof  as  this  defendant  is  advised  is  material 
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or  necessary  for  him  to  make  answer  to,  answering, 
says: 

1.  This  defendant  admits  that  on  August  25th, 
1910,  James  P.  Hanley,  named  and  mentioned  in  said 
bill  of  complaint  herein,  filed  his  petition  in  bankruptcy 
in  the  United  States  District  Court  for  the  Eastern  Dis- 
trict of  Washington,  Eastern  Division,  and  on  August 
26th,  1910,  was  adjudicated  a  bankrupt. 

2.  This  defendant,  further  answ^ering,  says  that  he 
knows  not,  and  has  no  knowledge  or  information,  and 
therefore  can  not  say  as  to,  or  upon  his  belief  or  other- 
wise, whether  the  complainant  was  on  September  7th, 
1910,  or  at  any  other  time,  appointed  trustee  of  the  said 
bai'-l^rupt,  or  whether  the  complainant  thereafter,  or  at 
any  time,  qualified,  or  is  now,  or  at  any  time  was  the 
trustee  of  said  bankrupt,  and  therefore  this  defendant 
denies  the  same  and  each  and  every  part  and  the  whole 
thereof  and  asks  and  prays  full,  competent  and  legal 
proof  of  the  same  and  of  each  and  every  part  and  the 
whole  thereof. 

3.  This  defendant  further  answering,  says  and  ad- 
mits, that  on  or  about  May  2d,  1910,  said  James  P.  Han- 
ley and  Katherine  Planley,  his  wife,  or  one  or  the  other 
of  them,  were  the  owners  of  Lots  Five  (5),  Six  (6), 
Sixteen  (16)  and  Eighteen  (18),  in  Block  Seven  (7), 
of  the  Northeast  Addition  to  Ross  Park,  an  addition  to 
Spokane,  Spokane  County,  State  of  Washington;  and 
this  defendant  says  and  admits  that  on  said  date  the  said 
James  P.  Hanley  and  Katherine  Hanley,  his  wife,  exe- 
cuted and  delivered  to  this  defendant  a  deed  of  convey- 
ance of  said  real  estate,  which  said  deed  was  thereafter 


James  M.  Hanky.  7 

filed  of  record  in  the  office  of  the  Auditor  of  Spokane 
County,  Washington,  and  is  recorded  on  page  604  of 
book  264  of  the  Records  of  Deeds  in  said  office,  and  that 
this  defendant,  by  virtue  of  said  conveyance,  claims  to  be 
the  owner  in  fee  of  said  real  estate.  But  this  defendant 
further  says  that,  as  to  whether  at  said  time  of  the  con- 
veyance to  him  of  said  real  estate,  as  aforesaid,  the  said 
James  P.  Hanley  and  Katherine  Hanley,  his  wife,  were 
the  owners  of  said  real  estate  as  community  property, 
under  the  laws  of  the  State  of  Washington,  this  de- 
fendant knows  not,  has  no  knowledge  or  information, 
and  can  not  say,  as  to  or  upon  his  belief  or  otherwise, 
and  therefore  this  defendant  asks  and  prays  full,  com- 
petent and  legal  proof  of  the  same  and  of  each  and  every 
part  and  the  whole  thereof.  And  this  defendant  further 
says,  that  at  the  said  time  of  the  conveyance  of  said  real 
estate  to  him,  as  aforesaid,  by  the  said  James  P.  Hanley 
and  Katherine  Hanley,  his  wife,  the  said  James  P.  Han- 
ley was  not  bankrupt,  but  that  said  James  P.  Hanley 
was  then  wholly  solvent,  and,  as  this  defendant  is  by 
the  said  James  P.  Hanley  informed  and  verily  believes, 
and  upon  such  information  alleges  the  facts  to  be,  the 
said  James  P.  Hanley  then  had  no  expectation,  antici- 
pation or  apprehension  of  insolvency  or  bankruptcy  upon 
his  part,  and  no  cause  or  reason  to  apprehend  or  expect 
that  he  would  ever  become  or  be  insolvent  or  bankrupt. 
4.  Further  answering,  this  defendant  says  that  he 
denies  that  said  conveyance  was  so,  or  otherwise,  exe- 
cuted or  delivered  by  the  said  James  P.  Hanley  and 
Katherine  Hanley,  his  wife,  or  either  of  them,  to  this 
defendant  without  any  present  consideration  or  any  con- 
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sideration  therefor  whatsoever  from  this  defendant  or 
at  all,  and  this  defendant  says  that  he  denies  that  at  the 
time  of  the  execution  and  delivery  of  the  said  deed  as 
aforesaid,  the  said  James  P.  Hanley  and  Katherine 
Hanley,  his  wife,  or  either  of  them,  were  insolvent;  and 
this  defendant  further  says  that  he  denies  that  said  con- 
veyance was  so  or  otherwise,  made  to  him,  this  de- 
fendant, who,  he  says  and  admits,  is  a  son  of  the  said 
James  P.  Hanley  and  Katherine  Hanley,  his  wife,  the 
grantors  in  said  conveyance,  for  the  purpose  or  with 
the  intent  to  hinder,  delay  or  defraud  the  creditors,  or 
any  of  the  creditors,  of  said  James  P.  Hanley. 

5.  Furtl"  '^.r  answering,  this  defendant  says  that  at  the 
time  the  said  James  P.  Hanley  and  Katherine  Hanley, 
his  wife,  executed  and  delivered  to  this  defendant  said 
deed  of  and  for  the  said  above  described  real  estate,  as 
aforesaid,  this  defendant  paid  the  said  James  P.  Hanley 
and  Katherine  Hanley,  his  wife,  an  actual,  full,  adequate 
•nd  bona  fide  price  and  consideration  for  all  of  said  real 
estate,  to-wit:  the  sum  of  ($1500.00)  Fifteen  Hundred 
Dollars,  from  and  out  of  this  defendant's  own  funds 
and  money  which  he  then  possessed  and  owned  and 
which  was  this  defendant's  absolute  property;  and  that 
the  said  James  P.  Hanley  and  Katherine  Hanley,  his 
wife,  then  received  and  accepted  from  this  defendant  said 
price  and  consideration  for  all  of  said  real  estate  and 
thereby  actually  and  in  good  faith  sold  said  real  estate 
to  this  defendant. 

6.  This  defendant  further  answering,  says  that  at 
the  same  time,  the  said  James  P.  Hanley  and  Katherine 
Hanley,  his  wife,  executed  and    delivered    to  this  de- 
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fendant  said  deed  of  and  for  the  said  real  estate,  as 
aforesaid,  the  said  James  P.  Hanley  and  Katherine  Plan- 
ley,  his  wife,  were  both  wholly  solvent  and  in  good  busi- 
ness and  financial  condition,  and  as  this  defendant  is  by 
them  informed  and  verily  believes  and  upon  such  infor- 
mation and  belief  alleges  the  facts  to  be,  were  wholly 
without  any  thought,  expectation,  apprehension  or  in- 
timation of  insolvency  or  bankruptcy  as  to  or  upon  the 
part  of  either  or  both  of  them;  that  this  defendant  did 
not  then,  or  for  a  considerable  time  thereafter,  have  any 
knowledge,  information,  belief,  expectation  or  appre- 
hension of  the  insolvency  or  bankruptcy  of  either  the  said 
James  P.  Hanley  or  Katherine  Hanley,  his  wife,  but  pur- 
chased said  real  estate  from  said  James  P.  Hanley  and 
Katherine  Hanley,  his  wife,  and  paid  them  fully  and 
adequately  therefor  and  received  from  themi  their  said 
deed  and  conveyance  thereof,  all  as  aforesaid,  in  the 
utmost  good  faith,  and  that  thereby  this  defendant  be- 
came and  is  the  absolute,  actual  and  bona  fide  owner  of 
all  of  said  real  estate  in  fee  simple.  This  defendant  fur- 
ther says  that  at  the  time  of  the  execution  and  delivery 
of  the  said  deed  to  him  by  the  said  James  P.  Hanley  and 
Katherine  Hanley,  his  wife,  and  of  their  sale  and  con- 
veyance of  said  real  estate  to  him,  all  as  aforesaid,  the 
said  James  P.  Hanley  was  engaged  in  and  carrying  on  a 
large  logging,  sawmill  and  lumber  business  at  and  near 
the  town  of  Northport,  in  the  County  of  Stevens,  State 
of  Washington,  and  had  apparently  and  in  fact  ample 
resources  and  credit,  and  appeared  to  be,  and  was  in 
good,  sound  and  solvent  business  and  financial  condi- 
tion; but  that  thereafter  the  said  James  P.  Hanley  was 
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unable  to  advantageously  market  a  large  stock  of  lumber 
which  he  then  had  on  hand  in  his  business,  and  together 
with  his  said  wife,  Katherine  Hanley,  became  involved  in 
litigation  with  T,  B.  Moore  and  Theo.  C.  Sherwood,  co- 
partners doing  business  as  the  Crescent  Lumber  Com- 
pany, who  on  or  about  July ,  1910,  in  said  litigation 

sued  out  and  caused  to  be  issued  an  attachment  against 
the  property  of  the  said  James  P.  Hanley  and  Katherine 
Hanley,  his  wife,  and  thereunder  attached  substantially 
all  of  the  property  of  the  said  James  P.  Hanley  and 
Katherine  Ha- ley,  his  wife,  and  that  thereby  the  other 
creditors  of  the  said  James  P.  Hanley  were  alarmed  and 
caused  to  press  their  claims  and  demands  against  the 
said  James  P.  Hanley,  and  thereby  the  said  James  P. 
Hanley's  credit  and  business  were  ruined,  and  because 
thereof,  he  then  became  insolvent  and  was  forced  into 
bankruptcy. 

7.  And  further  answering,  this  defendant  says  he 
knows  not,  and  has  no  knowledge  or  information,  and 
can  not  say,  as  to,  or  upon  his  belief  or  otherwise, 
whether,  and,  therefore,  denies,  that  the  assets  of  said 
bankrupt  listed  in  his  schedule  or  schedules  in  said  bank- 
ruptcy proceedings  or  the  assets  of  said  bankrupt  known 
to  said  trustee,  or  which  has  come  into  his  possession,  are 
sufficient  to  pay  the  claims  of  the  creditors,  which  have 
been  filed  with  or  approved  by  the  referee  in  bankruptcy 
of  said  court,  or,  with  the  real  estate  conveyed  by  said 
conveyance,  will  be  insufficient  to  pay  the  claims  of  the 
creditors  of  the  said  bankrupt,  whose  claims  have  been 
so  filed  or  allowed;  and  therefore,  this  defendant  asks 
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and  prays  full,  competent  and  legal  proof  of  the  same 
and  of  each  and  every  part  and  the  whole  thereof. 

And  this  defendant  denies  all  and  all  manner  of  un- 
lawful combination  and  confederacy  wherewith  he  is  by 
the  said  bill  of  complaint  charged.  All  of  which  matters 
and  things  this  defendant  is  ready  and  willing  to  main- 
tain and  prove  as  this  Honorable  Court  shall  direct; 
and  humbly  prays  that  the  complainant's  said  bill  may  be 
dismissed  at  his  own  proper  costs,  and  that  this  defend- 
ants' title  to  and  ownership  of  all  the  said  above  describ- 
ed real  estate  be  confirmed  and  quieted  in  him  against 
any  and  all  claims  thereto  or  to  any  part  thereof,  by  or 
upon  the  part  of  the  complainant ;  and  that  this  defendant 
be  dismissed  hence  with  his  reasonable  and  proper  costs 
and  charges  in  this  behalf  most  wrongfully  sustained. 
(Signed)  L.  J.  BIRDSEYE, 
Solicitor  for  Defendant  and  of  Counsel. 
STATE  OF  WASHINGTON, 
County  of  Spokane — ss. 

I,  James  M.  Hanley,  being  first  duly  sworn,  depose 
and  upon  my  oath  say :  That  I  am  the  above  named  de- 
fendant in  the  above  entitled  action,  and  who  makes  the 
foregoing  answer  therein;  that  I  have  read  said  answer 
and  know  the  contents  thereof,  and  that  said  answer  and 
all  its  allegations  are  true,  except  as  to  the  allegations  of 
said  answer  which  are  made  upon  information  and  belief 
as  therein  alleged,  and  that  as  to  such  allegations  of  said 
answer  I  verily  believe  same  to  be  true. 

(Signed)  JAMES  M.  HANLEY. 
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Subscribed  and  sworn  to  before  me  by  the  said  James 
M.  Hanley  this  29th  day  of  Nevember,  1910. 

(Seal)  (Signed)   E.  D.  RAY, 

Notary  Public  in  and  for  the  State  of  Washington,  Re- 
siding at  Spokane,  IVashington. 

Endorsements:  Due  service  of  the  within  Answer 
upon  the  undersigned  this  30th  day  of  November,  1910, 
is  by  the  undersigned  hereby  accepted  and  admitted  this 
said  day. 

(Signed)  CHAS.  P.  LUND, 
Endorsements:  Solicitor  for  Complainant. 

Answer. 
Filed  November  30,  1910. 

W.  H.  HARE,  Clerk. 


In  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  IVashington,  Eastern  Division. 
R.  F.  KNIGHT,  TRUSTEE  IN  BANKRUPTCY  OF 
JAMES  P.  HANLEY,  a  Bankrupt, 

Complainant, 
vs. 
JAMES  M.  HANLEY, 

Defendant. 
REPLICATION. 
The  replicant,  R.  F.  Knight,  Trustee  in  Bankruptcy 
of  James  P.  Hanley,  a  bankrupt,  saving  and  reserving 
to  himself  all  and  all  manner  of  advantages  of  exception 
which  may  be  had  and  taken  to  the  manifold  errors,  un- 
certainties and  insufficiencies  of  the  answer  of  the  de- 
fendant James  M.  Hanley,  for  replication  thereunto  says 
that  he  does  and  will  aver,  maintain  and  prove  the  said 
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bill  to  be  true,  certain  and  sufficient  in  law  to  be  an- 
swered unto  by  the  said  defendant,  and  that  the  answer 
of  the  said  defendant  is  very  uncertain,  evasive  and  in- 
sufficient in  law  to  be  replied  unto  by  this  replicant; 
without  that,  that  any  other  matter  or  thing  in  said 
answer  contained,  material  or  effectual  in  the  law  to  be 
replied  unto,  and  not  herein  and  hereby  well  and  suffi- 
ciently replied  unto,  confessed  or  avoided,  traversed,  or 
denied,  is  true,  all  which  matters  and  things  this  repli- 
cant is  ready  to  aver,  maintain  and  prove  as  this  Honor- 
able Court  shall  direct,  and  humbly  prays  as  in  and  by 
his  said  bill  he  has  already  prayed. 

(Signed)  CHARLES  P.  LUND, 

Attorney  for  Couiplainant. 
STATE  OF  WASHINGTON, 
County  of  Spokane — ss. 

I,  R.  F.  Knight,  being  first  duly  sworn  on  my  oath 
depose  and  say: 

That  I  am  the  replicant  named  in  the  foregoing  repli- 
cation. I  have  read  said  replication,  and  am  well  ac- 
quainted with  the  contents  thereof,  and  I  say  that  the 
matters  and  things  therein  set  forth  are  true,  and  that 
as  to  the  matters  and  things  which  are  therein  alleged 
upon  information  and  belief  I  believe  it  to  be  true. 

(Signed)  R.  F.  KNIGHT. 
Subscribed  and  sworn  to  before  me  this  21st  day  of 
December,  1910. 

(Seal)  (Signed)  CHARLES  P.  LUND, 

Notary  Public  in  and  for  the  State  of  Washington,  Re- 
siding at  Spokane,  Wash. 
Endorsements :    Replication. 
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Filed  in  the  U.  S.  District  Court,  Eastern  District  of 
Washington,  December  29,  1910. 

W.  H.  HARE,  Clerk. 


In  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Wasliington,  Northern  Division. 
R.  F.  KNIGHT,  TRUSTEE  IN  BANKRUPTCY  OF 
JAMES  P.  HANLEY, 

Complainant, 
vs. 
JAMES  M.  HANLEY, 

Defendant. 
Be  it  remembered,  the  above  entitled  cause  came  on 
to  be  heard  at  Spokane,  Washington,  the  4th  day  of  Jan- 
uary, 1912,  at  10  o'clock  A.  M.,  before  Honorable  F.  H. 
Rudkin,  Judge. 

C.  P.  Lund  appeared  on  behalf  of  complainant. 
L.  F.  Birdseye  appeared  on  behalf  of  defendant. 
Thereupon  the  following  proceedings  were  had  and 
done,  and  the  following  exhibits  were  offered  and  re- 
ceived in  evidence,  to-wit : 

JAMES    P.    HANLEY,    sworn   on   behalf  of  com- 
plainant, testified : 

DIRECT  EXAMINATION. 
My  name  is  James  P.  Hanley;  I  am  the  father  of 
James  M.  Hanley,  the  defendant  in  this  case.  I  couldn't 
hardly  tell  you  when  I  first  engaged  in  the  sawmill  busi- 
ness in  this  country.  I  had  my  first  mill  at  Deer  Park; 
up  above  Deer  Park,  although  I  had  been  in  the  lumber 
business  before  that.     I  established  a  mill  up  there,  or 
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acquired  an  interest  in  one;  I  disremember  what  year 
that  was ;  I  could  not  tell  you.  I  ran  the  sawmill  at  Deer 
Park  till  1908, 1  believe.  I  ran  it  up  until  1908 ;  I  couldn't 
tell  you  how  many  years  I  ran  it ;  probably  five  or  six.  I 
then  moved  to  Northport,  Washington.  I  did  not  move 
my  mill  up  there ;  I  might  have  moved  a  part  of  this  plan- 
ing mill  up  there,  a  few  things,  not  much.  I  went  up  to 
Northport  and  established  a  mill  there.  I  think  I  started 
in  1907  to  build  at  Northport.  I  did  not  operate  that 
mill  continuously  until  I  filed  my  petition  in  bankruptcy ; 
it  was  idle  for  awhile.  I  operated  it  spasmodically;  I 
operated  it  when  the  weather  was  favorable  to  run  it,  not 
in  the  winter  time.  I  had  something  over  ten  thousand 
dollars  in  cash  when  I  moved  to  Northport,  when  I 
started  in  business  there  to  build  that  mill;  that  was  in 
cash ;  I  had  a  stock  of  lumber  besides ;  the  stock  of  lum- 
ber I  had  must  have  been  between  a  million  and  a  half 
and  two  million  feet  of  lumber,  at  Deer  Park;  that  is  my 
old  mill ;  that  I  sold  out  later ;  I  could  not  tell  you  how 
much  I  realized  for  that  lumber,  the  net  amount;  I 
do  not  know  it  approximately;  I  do  not  know  within 
four  or  five  thousand  dollars  how  much  I  realized  on  it ; 
it  is  on  the  books ;  Mr.  Wentworth  has  all  the  books ;  I 
couldn't  tell  you  offhand.  I  could  tell  you  how  much  a 
thousand  the  different  grades  brought,  but  how  much 
the  whole  amount  came  to  I  could  not  tell  you.  I  bought 
a  piece  of  ground  up  there,  two  or  three  acres.  I  dis- 
remember how  much  I  did  pay  for  that.  I  am  not  sure 
whether  it  was  about  a  thousand  dollars. 
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Q.  You  bought  two  pieces;  you  paid  one  hundred 
dollars  for  one  small  piece  and  something  less  than  a 
thousand  for  the  the  other,  making  thirteen  acres  in  all, 
or  thereabouts 

A.     Yes,  sir;  I  believe  it  was;  I  am  not  positive. 

I  started  to  build  my  mill;  I  don't  know  how  much 
money  I  invested  in  the  construction  of  that  mill  and  in 
the  machinery;  I  couldn't  tell  you  offhand.  In  the  build- 
ing of  it — let's  see — it  must  have  cost  altogether  about 
twenty-five  thousand  dollars  for  the  mill  and  timbers 
and  machinery,  equipments  and  everything;  that  just 
about  represented  my  investment  up  there.  I  couldn't 
tell  you  when  I  did  acquire  these  four  lots  that  are  in- 
volved in  this  lawsuit  either,  without  looking  at  the  rec- 
ord; if  you  look  at  the  record  you  can  see  when  I  ac- 
quired them.  I  was  the  owner  of  these  four  lots  prior 
to  the  time  I  deeded  them  to  my  son.  Me  and  my  wife 
made  the  deed  to  my  son,  James  M.  Hanley.  These  four 
lots  in  Spokane,  I  owned  them  probably  two  or  three 
years,  maybe.  As  to  the  use  I  put  those  lots  to,  I  had  a 
lumber  yard  on  them  for  a  year,  about  a  year.  Myself 
and  Joe  P.  Kelly  were  running  a  retail  yard  down  there. 
We  bought  our  lumber  from  different  parties ;  some 
from  the  Acme  Lumber  Company ;  some  from  the  Buck- 
eye; some  from  myself,  and  different  places  all  over. 
Part  of  those  lots  I  acquired  before  I  moved  to  North- 
port.  As  a  matter  of  fact,  one  of  those  lots,  there  was  a 
balance  due  on,  and  that  balance  was  paid  to  Mr.  Moore 
along  about  the  11th  of  August,  1910,  shortly  before  I 
filed  my  petition  in  bankruptcy.  He  took  up  the  deed  for 
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me  and  put  it  on  record.    That  was  one  of  the  lots  that 

I  had  previously  conveyed  to  my  son. 

Q.  Now,  Mr.  Hanley,  your  wife,  did  you  and  your 
wife — what  time  were  you  married? 

The  COURT:  Does  the  community  or  the  separate 
character  of  this  property  make  any  difference  ? 

Mr.  LUND:     I  think  it  is  material. 

Mr.  BIRDSEYE:  I  will  concede  that  it  is  community 
property;  I  think  it  is. 

The  WITNESS:  Mrs.  Hanley  bought  a  house  and 
lot  up  in  Lidgerwood  Park  in  this  city.  I  could  not  tell 
you,  I  am  sure,  how  long  we  owned  that;  I  think  it  is 
about  1894  we  started  to  build;  1904;  I  am  not  positive; 
I  think  that  is  the  time.  That  is  claimed  as  her  separate 
property.  The  title  was  in  her  name  on  this  2d  day  of 
May,  1910,  this  Lidergwood  property.  On  the  2d  day 
of  May  I  caused  the  deed  to  be  executed,  me  and  my  wife 
caused  a  deed  to  be  executed  to  my  son  Jim  for  these 
four  lots.  That  deed  was  executed  at  Colville.  I  caused 
it  to  be  executed.  I  don't  know  the  notary's  name  who 
made  it  out  in  Colville  there;  I  don't  know  that  it  was 
W.  L.  Sax.  It  was  the  abstractor.  Jim  was  not  there 
at  that  time ;  he  was  at  Northport.  After  the  deed  was 
made  out  I  gave  it  to  Jim.  I  gave  it  to  him  on  the  3d 
of  May.  At  the  same  time  I  and  my  wife  did  not  cause 
a  deed  to  be  executed  to  our  daughter  Katherine  for  the 
Lidgerwood  property  in  Spokane.  That  was  afterwards, 
in  July. 

Q.     What  time  in  July? 
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Mr.  BIRDSEYE:  We  object  to  further  testimony  as 
to  that  and  ask  that  the  testimony  given  be  stricken  out, 
because  it  was  too  late  in  reference  to  the  deed  on  the 
2d  of  May,  or  when  the  deed  was  executed. 

Mr.  LUND:  I  will  say  that  the  deed  was  not  filed 
until  the  2d  of  July,  although  it  was  dated  the  2d  of  May. 

The  Court  overruled  the  objection. 

To  which  ruling  the  defendant  duly  excepted. 

The  WITNESS:  I  don't  exactly  remember  the  date 
I  and  my  wife  executed  the  deed  of  this  Lidgerwood 
property  to  my  daughter.  If  you  should  tell  me  the  date 
I  wouldn't  know  whether  it  was  the  right  date  or  not ;  I 
don't  know,  I  am  sure,  whether  it  was  the  3d  of  July,  or 
the  day  before  the  4th.  I  don't  know  anything  about, 
as  a  matter  of  fact,  that  this  deed  to  my  son  Jim  was  not 
filed  for  record  in  this  county  until  the  22d ;  I  don't  know 
anything  about  the  deed  after  I  gave  it  to  him.  I  claim 
that  he  paid  me  fifteen  hundred  dollars  in  cash  at  the 
time  that  the  deed  was  delivered  to  him.  The  money  was 
paid  in  cash,  paper  and  gold.  I  don't  remember  just 
the  exact  amount  of  paper  and  how  much  gold.  There 
was  more  paper  than  gold.  I  couldn't  tell  you  the  exact 
amount  of  each  kind ;  I  answered  that  before  in  the  ref- 
eree's office.  I  told  you  I  couldn't  tell  you.  There  was 
gold  in  tens  and  twenties  and  fives ;  the  paper  was  mixed 
the  same  way.  During  the  time  I  had  been  carrying 
on  my  business  at  Deer  Park  and  Northport  I  did  not 
do  business  with  the  First  State  Bank  of  Deer  Park  all 
the  time.  I  done  business  with  the  Exchange  Bank  and 
Spokane  and  Eastern  Trust  Company  until  I  met  Mr. 
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down  at  the  depot  and  he  induced  me 
to  do  business  with  him,  at  the  First  State  Bank  of  Deer 
Park ;  the  books  will  show  that.  I  do  not  know  the  date. 
I  could  not  tell  you  how  long  I  had  been  doing  business 
with  the  First  State  Bank  of  Deer  Park  at  the  time  I 
filed  my  petition  in  bankruptcy;  it  may  have  been  one 
or  two  or  three  years;  it  was  from  one — I  couldn't  tell 
you  the  exact  date,  or  how  long.  I  did  not  say  that  I  did 
all  of  my  banking  with  them  from  the  time  I  went  there ; 
I  had  another  account  at  the  Spokane  and  Eastern  Trust 
Company  in  Spokane,  in  my  name.  I  had  an  account 
at  the  Spokane  and  Eastern  at  the  same  time  I  had  one 
at  the  First  State  Bank  at  Deer  Park;  I  had  an  account 
with  the  Spokane  and  Eastern  at  the  time  I  was  dealing 
v/ith  the  Exchange  National.  I  don't  know  that  I  did 
deposit  this  fifteen  hundred  dollars  in  the  usual  course 
of  business  at  the  bank;  I  don't  know  whether  I  did  or 
not.  I  am  not  positive  whether  or  not  I  did  deposit  any 
part  of  that  in  the  bank  on  or  about  the  2d  or  3d  day  of 
May,  or  along  about  there.  I  am  not  positive  whether  I 
testified  before  in  my  examination  before  the  referee 
that  I  didn't  deposit  it  in  the  bank.  If  I  did  so  testify 
that  is  probably  so.  I  do  not  know  whether  I  deposited 
any  of  that  money  in  my  bank;  I  told  you  I  did  not.  I 
don't  know  whether  Jim  had  this  money,  this  fifteen 
hundred  dollars ;  I  don't  know  a  thing  about  it ;  I  don't 
know  where  he  got  his  money  from.  I  don't  know  where 
he  had  it  when  he  paid  it  to  me;  he  brought  it  in  and 
paid  it  to  me ;  he  paid  it  to  me  in  Northport,  at  the  place 
where  we  were  living.     We  were  living  in  one  of    the 
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smaller  houses;  you  wouldn't  know  if  I  told  you,  you 
have  never  been  up  there;  we  were  living  in  Northport; 
he  gave  it  to  me  in  the  house  where  I  and  Mrs.  Hanley 
were  living.  It  was  all  in  money.  It  was  in  the  evening 
on  the  3d.  I  got  home  with  the  deed  the  afternoon  of 
the  3d.  I  did  not  call  him  in.  I  had  some  arrangement 
with  him  previous  to  that,  or  I  wouldn't  have  went  down 
and  made  the  deed  out,  if  I  didn't. 

Q.     Couldn't  you  have  made  it  out  at  Northport  ? 

A.  I  was  down  there  (Colville)  on  business,  so  I 
made  it  out  there ;  there  was  a  notary  there  with  a  seal. 

There  was  also  a  notary  at  Northport  with  a  seal ;  he 
was  a  railroad  man  and  probably  wasn't  there  at  the 
time;  I  disremember  the  particulars  about  it.  I  don't 
know  where  Jim  had  any  more  money  than  the  fifteen 
hundred  dollars  with  him  at  the  time.  I  did  not  see  any 
other  money,  only  the  fifteen  hundred  dollars.  I  paid 
part  of  my  debts  with  the  fifteen  hundred  dollars. 

Q.  What  debts  did  you  pay  with  this  fifteen  hun- 
dred dollars  ? 

A.  Well,  I  just  got  a  letter  from  Turner  here,  when 
you  put  that  question  to  me  before,  I  wrote  to  him  to 
find  out  how  much  I  paid.  I  paid  three  hundred  and 
seventy-five  dollars  to  Mr.  Turner,  according  to  his  let- 
ter ;  that  is  the  credit  I  got  on  his  books ;  do  you  want  to 
see  it?  (Handing  the  letter  to  the  Court.)  I  say  that 
I  paid  three  hundred  and  seventy-five  dollars,  according 
to  his  (Mr.  Turner's)  books.  I  did  not  pay  that  by 
check,  he  says  not.  I  don't  know  anything  about  it,  ex- 
cept what  that  letter  states;  I  don't  know    the    exact 
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amount;  I  know  I  paid  him  cash.    I  didn't  keep  track  of 

every  item  in  cash  I  paid. 

Q.     Whom  did  you  pay  any  more  money  to 
A.     Well,  I  paid  to  the  Spokane  &  Northern  Railroad 
Company  and  I  paid  to  Mrs.  ,  down 

here  where  I  used  to  room,  and  to  restaurants  around, 
and  to  shows,  and  probably  for  clothes,  and  some  of  it 
to  my  wife.  I  didn't  keep  the  items  as  to  how  much  I 
paid,  an  itemized  account  of  it;  I  could  not  tell  you  the 
exact  amount  I  paid  to  anybody;  I  am  not  keeping  an 
itemized  account  of  what  I  spend  now.  I  did  not  carry 
this  fifteen  hundred  dollars  around  with  me,  not  that  I 
know  of.  I  left  part  of  it  in  the  box  I  had  in  Spokane 
here;  safety  deposit  box.  I  left  it  there  when  I  came  to 
town,  probably,  only  what  I  needed ;  when  I  would  come 
in  I  would  get  what  I  needed,  what  I  wanted.  I  do  not 
know  how  much  money  I  left  in  the  box  at  any  particu- 
lar time.  I  put  that  price  of  four  thousand  dollars  on 
the  lots  on  account  of  the  Burlington  road  and  the  Great 
Northern  was  intending  to  come  through  there  at  that 
time.  They  bought  all  of  the  property  along  through 
Lidgerwood,  and  all  people  in  that  vicinity  thought  that 
is  where  the  road  was  coming  through  from  the  Bur- 
lington. I  had  in  making  some  statement  listed  that 
property  as  assets  to  the  extent  of  four  thousand  dollars. 
The  Great  Northern  had  no  spur  there;  I  put  the  spur 
in  myself  to  the  lots. 

Q.     Did  you  consider  they  were  worth  four  thousand 
dollars  ? 
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A.  Well,  I  didn't  know ;  if  I  could  get  a  speculator  to 
buy  them,  like  the  rest  of  them,  for  that,  I  would  sell 
them ;  I  never  put  a  value  on  them.  When  I  turned  this 
property  over  to  Jim  I  took  into  consideration  that  it 
was  more  than  I  paid  for  it,  and  I  needed  the  money ;  the 
bank  was  writing  me  every  once  in  awhile  they  could 
not  let  me  have  any  more  money  and  they  would  try  in 
another  week  or  two,  if  times  were  a  little  better,  I  could 
have  then  some  more.  So  that  is  the  way  it  went,  and  I 
was  pushed  all  of  the  time.  I  was  not  so  hard  up ;  I  had 
lots  of  collateral,  but  I  did  not  have  the  cash,  on  account 
of  having  to  hold  the  1909  year's  cut  of  lumber  for  the 
Crescent  Lumber  Company,  did  not  sell  but  three  car- 
loads in  1909;  I  had  plenty  of  collateral,  but  not  the 
money.  At  this  particular  time,  the  2d  of  May,  I  was 
indebted  to  the  State  Bank  of  Deer  Park;  I  don't  know, 
about  twenty-seven  thousand  dollars;  I  can  tell  you 
pretty  near  (referring  to  memo).  I  don't  think  it  was 
quite  as  much  as  that;  it  might  have  been,  but  I  don't 
think  it  was ;  I  think  it  was  about  twenty- four  thousand 
dollars  about  that  time,  at  that  time. 

Q.     Twenty-four  thousand  and  interest? 

A.  This  is  March  16th;  it  might  have  been  by  the  2d 
of  May;  I  am  not  positive.  All  of  that  paper  was  due 
at  that  time  in  this  respect,  that  the  notes  were  made  out 
for  ninety  days,  on  account  of  the  bank  examiner  not 
allowing  them  to  make  loans  any  longer  than  ninety 
days,  and  they  renewed  them  every  ninety  days.  I  could 
not  tell  you  whether  they  were  all  past  due  or  not ;  I  have 
not  any  with  me. 
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Q.  You  had  some  when  you  made  up  your  schedule 
to  show  the  date  of  the  maturity  of  those  notes  ? 

The  COURT :  It  is  so  near,  it  would  not  make  much 
difference  anyhow. 

The  WITNESS:  I  was  indebted  at  that  time  to  the 
Crescent  Lumber  Company  in  the  sum  of  something  like 
probably  eleven  thousand  dollars ;  I  ain't  sure ;  I  will  see. 

The  COURT :    That  is  close  enough. 

Q.  And  that  was  money  that  had  been  advanced  by 
this  Crescent  Lumber  Company,  where  they  would  have 
a  lien  on  the  stock,  and  as  the  stock  was  cut  you  would 
give  them  a  bill  of  sale  of  particular  lumber;  is  not  that 
correct  ? 

A.  To  secure  their  seven  dollars  a  thousand,  I  had 
a  contract  with  them.  They  were  to  take  seven  dollars 
a  thousand  out  of  the  lumber  and  apply  it  on  their  debt 
and  turn  over  to  me  the  difference,  under  our  contract. 

Q.  But  the  lumber  was  segregated  and  you  would 
give  them  a  bill  of  sale  of  all  of  that  lumber  that  you  cut ; 
is  not  that  correct? 

A.  That  was  for  to  protect  them  against  damage 
suits;  that  was  the  understanding,  in  case  anything 
should  happen  in  the  mill,  or  a  man  got  hurt,  they  wanted 
to  have  their  money  protected.  They  wanted  to  have 
their  lumber  protected,  so  in  case  of  any  damage  suits, 
or  anything  coming  up,  or  anybody  hurt  in  the  mill,  the 
lumber  would  not  be  liable  for  the  damages.  I  don't 
know  I  was  owing  to  other  people  at  that  time ;  I  did  not 
make  up  a  statement  at  that  time;  I  have  got  a  state- 
ment made  out  March  16th;  I  can  tell  you  about  then. 
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I  could  not  tell  you  about  May  2d  exactly,  without  look- 
ing over  the  books.  I  claim  there  was  something  like  two 
thousand  dollars  due  my  son  John  for  wages  up  to 
August.  That  was  at  the  rate  of  two  hundred  dollars 
a  month  for  pretty  nearly  two  years,  or  a  year  and  a  half 
back,  that  was  due.  I  claim  there  was  about  eight  hun- 
dred dollars  due  my  son  Jim,  and  that  was  due  at  that 
time.  I  claim  there  was  something  due  my  other  son, 
a  minor,  that  is  later  on;  that  was  in  July,  I  think,  that 
he  went  there.  I  was  owing  the  store  at  Northport ;  that 
was  an  open  account;  I  can't  tell  exactly  how  much  it 
was.  It  was  not  a  couple  of  thousand  dollars,  not  that 
much,  I  don't  think.  About  this  time  I  was  not  having 
trouble  with  the  Crescent  Lumber  Company;  never  no 
trouble  until  the  25th  of  July.  That  was  the  time  that 
the  bank  sent  Mr.  Irish  up  to  get  a  mortgage  on  every- 
thing, tried  to  keep  the  Crescent  Lumber  Company  from 
getting  what  belonged  to  them.  They  came  up  there 
and  wanted  a  mortgage  on  everything  in  the  place,  and 
I  really  did  not  suppose  the  Crescent  Lumber  Company 
were  doing  what  they  told  me  they  were  doing,  so  I 
made  Mr.  Irish  agree  that  the  Crescent  Lumber  Com- 
pany would  not  be  beat  out  of  their  money,  that  they 
could  take  it  as  long  as  they  held  their  contract;  I  have 
it  here ;  I  can  show  it  to  the  Judge,  if  he  wishes  to  see  it. 
I  was  in  good  financial  condition  until  the  Crescent  Lum- 
ber Company  had  started  the  row.  Here  is  the  agree- 
ment, if  you  want  to  read  it  over,  between  me  and  the 
cashier  of  the  State  Bank,  that  the  Crescent  Lumber 
Company  shall  get  their  seven  dollars  a  thousand  out 
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of  the  lumber.  I  was  shipping  and  sawing  lumber  all 
of  the  time ;  I  probably  had  on  hand  about  fourteen  hun- 
dred thousand;  that  was  what  I  figured  up  on  the  16th 
of  March.  About  that.  Yes,  we  cut  after  that.  I  was 
shipping  and  cutting  all  of  the  time  after  that.  That 
lumber  was  worth  approximately  seventeen  dollars  a 
thousand,  the  whole  stock,  probably  twenty.  I  had 
shipped  the  Crescent  Lumber  Company  some  lumber 
through  this  time,  I  don't  think  that  they  was  owed 
eleven  thousand  dollars;  at  that  time  I  was  shipping 
them,  whenever  they  got  orders  I  could  fill.  At  that  time 
I  had  money  that  the  bank  let  me  have.  On  the  second 
of  May  I  had  no  money,  only  what  the  bank  let  me  have. 
As  a  matter  of  fact,  my  account  was  overdrawn  right 
along;  my  account  was  overdrawn  as  a  general  thing. 
When  Mr.  Olson  asked  me  to  do  business  with  the  First 
State  Bank  of  Deer  Park  I  told  them  I  was  putting  in  a 
new  plant,  and  he  told  me  I  could  have  all  the  money  I 
wanted. 

Q.  Answer  my  question.  You  never  at  any  time 
since  you  started  business  at  the  bank,  reduced  your  in- 
debtedness, but  constantly  increased  it? 

A.  Yes,  sir;  I  was  putting  in  a  new  plant  and  had 
to  use  the  money.  The  mill  and  the  plant  was  not  about 
in  the  same  condition  on  the  2d  of  May  as  it  was  when  I 
filed  my  petition  in  bankruptcy;  I  put  in  a  planing  mill 
after  that,  if  I  ain't  mistaken. 

Q.     A  year  after  the  2d  of  May? 

A.  No,  I  had  it  in  before;  that  is  right.  The  plant 
was  not  just  the  same.    I  put  a  boiler  in.    I  put  in  a  five 
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hundred  horse  power;  it  was  not  the  same.  That  was 
the  one  I  bought  from  the  Holland-Horr  Mill  Company ; 
that  is  to  say,  I  had  a  contract  with  them  for  that.  I  did 
not,  about  the  time  this  deed  was  placed  on  record  and 
the  other  deed  to  my  daughter  also,  give  a  bill  of  sale  of 
all  my  horses  and  personal  property  up  there  connected 
with  the  mill,  to  my  son  John. 

Mr.  BIRDSEYE:  Objected  to,  unless  connected  in 
point  of  time,  not  bearing  on  the  transaction,  being  some 
two  or  three  months  later. 

Objection  overruled. 

Defendant  excepts  and  exception  allowed. 

Why,  I  gave  a  bill  of  sale  of  them  to  Jim  here  on  the 
advice  of  the  bank's  attorney,  Mr.  Smith,  that  they 
brought  up  there  on  the  22d.  He  came  up  there  to  get  a 
mortgage  on  the  rest  of  the  stuff.  He  says,  "The  Cres- 
cent Lumber  Company  is  down  in  Spokane,  and  they 
are  putting  an  attachment  on  everything,  and  they  will 
be  up  here  and  they  will  close  everything  up  by  Monday," 
and  he  says,  "You  better  protect  yourself,"  and  I  gave 
the  bank's  attorney,  a  Mr.  Irish,  a  mortgage  on  every- 
thing that  they  wanted,  but  they  did  not  put  that  mort- 
gage on  record,  because  they  found  out  afterwards,  I 
suppose,  that  it  would  not  be  legal  or  something,  he  ad- 
vised me  to  do  this.  Mr.  Smith  advised  me  to  give  a  bill 
of  sale  to  my  son ;  he  told  me  to  put  that  property  in  some 
way  so  as  to  pay  my  creditors  some  way,  in  some  shape 
that  I  could  get  it  to  my  creditors,  that  the  Crescent 
Lumber  Company  would  tie  up  everything  Monday. 
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Q.  And  he  told  you  that  by  giving  a  bill  of  sale  of 
your  horses  and  your  logging  outfit  and  your  parapher- 
nalia around  the  mill — to  your  son  John,  was  it  not? 

A.     No,  it  was  Jim. 

Q.     This  same  boy? 

A.     Yes,  sir,  and  he  turned  it  over  to  Mr.  Turner. 

Q.     That  was  the  way  to  protect  your  creditors? 

A.  That  was  what  he  said,  and  that  is  what  he  came 
up  there  for,  to  protect  the  bank,  and  I  gave  a  mortgage 
on  anything  they  asked  for. 

Q.  Did  he  tell  you,  also,  to  make  this  deed  to  your 
daughter  for  this  lot  over  here  in  Lidgerwood? 

A.  That  was  to  protect  the  man  that  had  paid  four 
hundred  dollars  on  that  lot  to  me. 

Q.     You  mean  by  the  lot,  the  house  and  lot  ? 

A.  Nothing  said — anything  about  that.  He  did  not 
advise  about  that;  that  was  not  my  property;  that  was 
my  daughter's.  I  joined  in  the  deed,  probably,  but  it 
'vas  to  make  it  more  binding.  There  was  a  valid  consid 
eration  paid  for  the  deed.  There  was  a  consideration 
for  this  bill  of  sale  to  my  boy ;  he  paid  a  dollar.  I  don't 
know  exactly  how  much  the  property  was  worth ;  I  don't 
think  it  is  worth  several  thousand  dollars;  it  was  worth 
more  than  a  dollar,  probably,  I  guess.  I  don't  know 
how  many  teams  it  included;  it  included  several,  and 
lumber  donkeys,  chains  and  logging  outfit  and  that  sort 
of  thing.  I  gave  that  to  him  for  the  consideration  of  a 
dollar,  and  he  paid  me  the  dollar ;  and  there  was  a  dollar 
consideration  paid  when  I  gave  the  deed  to  my  daughter. 
She  paid  that.    I  don't  know  who  put  those  instruments 
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on  record,  I  am  sure.  I  did  not  send  down  to  the  auditor 
of  Stevens  County  a  bill  of  sale  for  the  horses  and  wag- 
ons; I  think  Jim  sent  that  down;  I  am  pretty  sure;  I  had 
nothing  to  do  with  that.  I  considered  after  I  gave  him 
the  bill  of  sale  I  was  through  with  it.  I  think  my  wife 
sent  the  deed  to  this  home  property  over  here  to  the 
auditor  of  this  county,  or  Katy  did,  my  daughter,  I  ain't 
sure;  I  did  not  have  it.  This  son  Jim  of  mine  is  twenty- 
four  years  old. 

Q.     And  did  you  ever  know  where  he  kept  any  money 
prior  to  this  time? 

A.     No,  sir;  I  don't  know  where  he  keeps  his  money 
now. 

Q.     You  never  heard  where  he  kept  this  fifteen  hun- 
dred dollars  ? 

A.     I  never  asked  him. 

Q.     Did  you  know  whether  he  had  any  more  money 
than  that? 

A.  I  don't  know  anything  about  it,  whether  he  did 
or  not.  He  got  this  fifteen  hundred  dollars  from  his 
mother.  She  got  it  from  his  grandmother  to  keep  for 
him  until  he  was  of  age.  His  grandmother  lived  in  a 
house  with  me ;  she  did  not  live  right  with  us.  She  was 
an  old  lady  past  eighty-four  years  of  age  when  she  died; 
I  don't  know  exactly.  She  had  been  supporting  herself; 
when  she  got  so  feeble  she  could  not  feed  herself,  when 
she  was  near  her,  my  wife  used  to  send  her  food.  She 
died,  I  think,  I  ain't  positive,  in  1903  or  1904,  at  Deer 
Park,  1904  if  I  am  not  mistaken.  She  had— let's  see- 
when  she  died  she  probably  had  four  or  five  thousand 
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dollars.  I  don't  know  where  she  kept  it.  I  know  she 
never  kept  any  money  in  the  bank  since  she  was  in  St. 
Louis.  She  did  take  the  money  out  of  the  Bremen  Sav- 
ings Bank  in  North  St.  Louis,  Charlie  Krohne  was  the 
cashier.  She  came  to  this  country  from  Montana  more 
than  twenty-three  years  ago,  and  she  was  hving  with 
me  here  in  Spokane.  She  had  that  money  at  that  time. 
She  did  not  have  all  of  that  money  at  that  time ;  she  had 
money  that  she  brought  from  St.  Louis  with  her  when 
she  came  out  here,  and  she  had  at  that  time,  when  she 
was  living  with  us  in  Deer  Park,  she  had  the  money 
from  the  sale  of  her  homestead  and  money  from  the  sale 
of  her  timber.  She  lived  in  Spokane  with  me  for  just 
a  couple  of  months,  then  we  located  on  a  homestead 
I  took  up  one  and  my  mother  took  up  one  and  we  both 
proved  up.  She  lived  in  a  small  shack  up  there  on  her 
homestead.  Some  of  the  timber  was  sold  to  the  Chatta- 
roy  Lumber  Company.  She  got  her  money  after  the 
company  failed ;  she  attached  it.  I  disremember  now  how 
much  she  got  from  the  Chattaroy  Lumber  Company, 
that  was  a  long  time  ago;  she  sold  the  lumber  and  got 
her  money  out  of  it ;  I  don't  know  how  much ;  it  was  more 
than  a  hundred  dollars ;  several  hundred.  I  don't  re- 
member how  much  she  got  for  the  homestead  when  she 
sold  it. 

Q.     As  a  matter  of  fact,  you  sold  your  homestead  and 
hers,  didnt'  you,  yourself? 

A.     Yes,  sir;  parties  bought  them  both. 

Q.     And  you  negotiated  the  sale? 
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A.  I  did;  the  man  came  there  and  negotiated  her 
sale  for  her;  I  don't  know  who  the  men  were;  I  don't 
know  the  man's  name;  I  don't  know  where  he  is  now; 
I  have  never  seen  him  that  I  know  of  since;  I  might.  I 
don't  know  whether  I  negotiated  the  sale  of  the  home- 
steads to  a  man  by  the  name  of  McCrea;  I  don't  know 
what  his  name  was.  I  know  how  much  I  got  for  mine; 
I  got  twelve  hundred  dollars  for  mine,  for  my  one  hun- 
dred sixty.  I  don't  remember  whether  my  mother  got 
more  or  less ;  it  might  have  been  about  that  amount.  As 
a  matter  of  fact,  I  did  not  take  the  money.  She  had  it 
herself.  Mr.  Kelly  had  to  go  over  to  the  house  and  sign 
and  acknowledge  the  deed  for  her  before  the  money 
would  be  paid,  acknowledged  the  deed  at  the  house  there. 
I  did  not  afterwards  buy  a  forty  up  there  nearby  these 
two  quarters ;  you  are  mistaken  there ;  I  did  not  own  a 
forty  there ;  my  wife  did,  while  we  still  owned  this  home- 
stead. 

Q.  You  sold  the  two  homesteads  and  still  retained 
the  forty? 

A.  No,  sir.  My  wife  sold  the  forty  before  the  home- 
stead was  sold.  I  think  the  building  my  mother  lived  in 
was  larger  than  ten  by  twelve  on  that  forty ;  I  disremem- 
ber  its  size,  but  it  is  larger  than  ten  by  twelve.  She  did 
not  live  with  me  at  any  time.  When  I  moved  to  Deer 
Park  we  lived  in  the  town  of  Deer  Park. 

Q.  And  she  lived  in  a  little  building  that  used  to  be 
a  chicken  coop  in  the  back  of  your  house,  did  she? 

A.  She  and  the  two  boys  lived  up  there;  the  house 
was  not  big  enough,  it  was  the  only    house    that  was 
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vacant  at  Deer  Park  at  the  time.  She  did  not  Hve  there 
for  many  years  before  she  died;  she  Hved  there  for  just 
from  the  spring  until  the  next  spring;  about  a  year, 
probably;  I  am  not  positive;  it  may  have  been  shorter 
than  that.  Her  and  John  and  Jim  lived  in  the  little 
house  and  we  lived  in  the  other  one.  She  had  all  of  this 
money  with  her  all  of  the  time.  I  don't  know  where 
she  kept  it.  I  never  asked  her  where  she  kept  it.  Never 
had  any  conversation  with  her  about  it  whatever,  at  any 
time,  that  I  remember  of;  never  saw  the  money  myself. 
I  know  she  had  it  from  what  she  had  at  different  times. 
I  saw  different  amounts,  different  times;  I  paid  her  dif- 
ferent amounts  myself.  I  have  not  any  memory  of  how 
much  I  ever  paid  her ;  I  paid  her  whatever  was  got  out 
of  her  lumber,  and  then  she  received  her  own  money  for 
her  land.  That  is  all  the  money  she  had,  but  what  she 
brought  from  St.  Louis.  That  was  about  twenty-five 
hundred  dollars,  that  she  brought  from  St.  Louis ;  maybe 
more  than  that  a  little,  maybe.  I  don't  know  how  much 
more  she  brought;  I  know  she  brought  that  much.  I 
don't  know,  as  a  matter  of  fact,  that  she  never  had  to 
exceed  three  hundred  dollars  when  she  came  here;  I 
don't  know  where  you  found  that  out.  I  know  her  busi- 
ness better  than  that.  She  kept  her  money  buried;  all 
of  those  years  she  kept  it  buried,  and  kept  it  buried  in 
St.  Louis  after  she  took  it  out  of  the  bank  there.  She  also 
sold  her  property  in  St.  Louis  before  she  came  out  here ; 
if  you  wish  to  know  the  truth  about  it  and  look  it  up,  I 
will  give  you  a  short  description  of  the  property,  so  you 
can  look  it  up;  Forty-three  North    Second    Street,  St. 
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Louis,  but  you  can  look  that  up  if  you  wish.  She  came 
here  from  Montana;  we  stopped  in  Montana.  She  same 
from  St.  Louis  to  Minneapohs,  and  from  MinneapoHs 
to  Trout  Creek,  and  from  Trout  Creek  up  here.  She 
lived  with  me  at  Trout  Creek.  She  took  care  of  herself ; 
she  was  able  to  take  care  of  herself  at  that  time. 
CROSS-EXAMINATION. 

The  WITNESS :  I  began  the  erection  of  my  plant  at 
Northport  in  1907;  I  am  not  positive  of  the  time  in  the 
year.  At  that  time  I  had  ten  thousand  dollars  in  cash 
in  the  two  banks  in  Spokane  here,  or  a  little  before  that, 
about  that  time.  That  was  money  that  I  had  then  ac- 
cumulated and  had  on  hand,  and  I  had  all  of  this  stock 
and  other  mill  at  Deer  Park  and  all  of  the  1907  cut. 

Q.  Now,  what  was  the  value  of  your  mill  at  Deer 
Park  at  that  time  ? 

Mr.  LUND :    I  object  to  that.    I  did  not  go  into  that. 

The  COURT:  Objection  overruled.  I  will  permit 
him  to  say  what  property  he  had  at  that  time. 

Plaintiff  excepts  and  exception  allowed. 

A.  I  sold  it  for  three  thousand  dollars.  I  also  had  a 
stock  of  lumber  at  Deer  Park;  it  would  be  hard  to  tell 
the  exact  value  of  it  at  that  time.  I  had,  approximately, 
at  Deer  Park,  between  a  million  and  a  half  and  two  mil- 
lion feet.  It  would  be  worth  on  the  average  probably 
seventeen  dollars  a  thousand  at  that  time.  I  put  the  pro- 
ceeds of  the  Deer  Park  mill  and  Deer  Park  lumber  into 
the  Northport  plant.  This  money  that  I  borrowed  from 
the  Deer  Park  State  Bank,  or  First  State  Bank  of  Deer 
Park,  I  put  that  in  also,  and  I  bought  timber  up  there 


Ja)iies  M.  Hanlcy.  Zi 

(Testimony  of  James  P.  Haiiley.) 

also,  besides.    I  put  everything  into  the  Northport  plant 

and  into  the  business,  that  I  borrowed. 

Q.    How  much  altogether  ? 

The  COURT:  Twenty-seven  thousand  dollars,  I 
think  he  said  a  while  ago,  was  it  not? 

Mr.  LUND:  At  this  date,  there  was  about  twenty- 
seven  thousand  dollars  and  interest  due. 

Q.  Was  that  twenty-seven  thousand  dollars  that  you 
had  borrowed  of  the  Deer  Park  bank,  all  put  into  the 
business  of  that  concern,  what  more  did  you  put  in? 

A.  Well,  I  put  in  the  money  I  got  out  of  this  lot  on 
Nevada  and  Bridge  Street  there.  I  sold  a  lot  there  for 
one  thousand  dollars  and  put  four  hundred  dollars  of 
that  in,  that  is  all  I  got  out  of  that. 

Q.  Did  you  get  any  more  money  of  the  bank  that  you 
put  into  this  Northport  business  than  this  twenty-seven 
thousand  dollars  ? 

A.  I  believe  they  claim  I  got  thirty  thousand  dol- 
lars from  them. 

Q.     And  you  put  that  in  the  business  ? 

A.     Yes,  sir. 

Q.  Then  into  your  Northport  plant  went  this  ten 
thousand  dollars  that  you  had  in  cash,  this  million  and  a 
half  to  two  million  feet  of  lumber  worth  seventeen  dol- 
lars per  thousand? 

A.     Yes,  sir. 

Q.  And  twenty-seven  or  twenty-eight  thousand  dol- 
lars from  the  Deer  Park  State  Bank? 

A.     Yes.     And  some  money  from  other  sources.     I 
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had  that  in  the  plant,  approximately  that,  on  the  2d  of 

May,  1910,  when  the  deed  was  made  to  Jim. 

Mr.  LUND:  He  did  not  say  he  put  it  into  his  plant; 
he  said  he  put  it  into  his  business. 

Mr.  BIRDSEYE:  What  do  you  mean  by  putting  it 
into  your  business  ?    Let's  see  what  became  of  it. 

A.  It  was  all  in  all  the  same  business ;  I  put  it  into 
the  lumber  and  put  it  into  the  mill,  the  most  of  the  ma- 
chinery and  the  land,  and  a  good  part  of  the  timber,  I 
paid  for  with  this  ten  thousand  dollars  myself.  Having 
put  that  into  my  business  and  plant  up  there,  none  of  it 
has  disappeared ;  none  of  it  has  gone  out  of  the  business 
in  any  way,  that  I  know  of.  It  was  all  in  the  plant  and 
business  on  the  2d  of  May,  1910.  I  have  a  list  of  the 
property  here  which  I  had  on  the  2d  of  May,  1910 — that 
was  on  the  2d  of  May? 

Q.  On  the  2d  of  May,  1910.  I  think  this  deed  was 
dated  on  that  date  or  the  3d  ? 

A.  I  have  got  a  list  of  the  stuff  here  that  I  had  on 
the  16th  of  March,  and  it  was  about  all  the  same  on  the 
2d  of  May  that  it  was  when  I  took  this  memorandum  of 
it.  That  memorandum  was  made  on  the  16th  of  March, 
1910,  and  this  deed  to  Jim  was  made  on  the  2d  of  May, 
1910.  Now,  I  had  substantially  the  same  property,  the 
same  assets,  when  I  made  the  deed  to  Jim,  that  I  did 
on  the  16th  of  March,  1910.  My  business  had  not  changed 
materially  during  that  time.  Now,  refreshing  my  recol- 
lection, on  the  2d  of  May,  1910,  I  had  a  sawmill  and 
machinery,  twenty-five  thousand  dollars. 
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The  COURT:  If  you  have  a  Hst  that  you  desire  to 
put  in  that  way,  it  is  just  as  well  as  to  read  it  off;  it  is 
quite  lengthy. 

Mr.  BIRDSEYE:    Very  good.    It  may  go  in. 

The  WITNESS:  The  statement  that  I  have  there, 
dated  March  16,  1910,  states  with  approximate  accuracy 
and  correctness  the  amount  and  value  of  the  property 
that  I  owned  and  my  indebtedness  the  2d  of  May,  1910, 
because  of  the  lumber  I  was  shipping;  I  was  sawing  all 
of  the  time,  and  we  were  filling  up  the  yard  again  as  we 
sawed.  We  had  some  logs  which  we  were  cutting  into 
lumber  and  were  more  valuable,  and  I  was  selling  out 
the  lumber  and  replacing  it  in  that  way;  I  might  have 
had  as  much  lumber  on  the  2d  of  May  as  on  the  16th  of 
March,  because  we  were  sawing  the  timber  as  long  as 
we  went;  that  was  the  only  thing  that  would  decrease 
it;  still,  we  were  putting  it  into  lumber  and  it  would  be 
worth  materially  more. 

Q.     It  would  be  worth  more? 

A.  Yes,  sir.  That  might  make  a  little  change  in  my 
assets,  reduce  the  value  of  my  assets,  I  should  not  think 
a  great  deal.  The  total  value  of  my  property  on  May 
2d,  1910,  as  shown  by  this  statement,  is  ninety-three 
thousand,  six  hundred  sixty-three  dollars  and  twenty-five 
cents.  The  total  amount  of  my  indebtedness  at  that  time 
was  thirty-seven  thousand  and  fifty  dollars. 

Mr.  BIRDSEYE:  We  will  ask  to  have  this  marked 
as  an  exhibit,  so  we  can  identify  it,  and  ofTer  it  in  evi- 
dence. 

The  COURT :    It  will  be  received. 
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The  paper  is  marked  Defendant's  Exhibit  "A"  and 
the  same  is  hereto  attached  and  made  a  part  of  this  bill 
of  exceptions. 

At  the  time  this  deed  was  executed  by  wife  wife  and 
myself  to  James  to  the  2d  of  May,  1910,  the  condition 
of  my  business  was  prosperous  and  a  good  outlook  for 
the  sale  of  lumber.  I  was  operating  my  plant  at  that 
time.  I  had  plenty  of  logs  and  all  paid  for,  everything 
was  paid  for;  I  had  a  million  and  a  half  feet  of  logs  on 
the  bank  when  I  filed  a  petition  in  bankruptcy.  The  con- 
dition of  the  lumber  market  at  that  time  was  good.  I 
could  market  everything  of  the  outcut  of  the  mill ;  I  had 
a  contract  with  the  Schroeder  Company  of  Milwaukee  for 
all  of  the  shop  lumber  I  could  cut  that  year ;  contract  for 
the  year's  cut,  and  the  James  H.  Tevis  of  Denver  wanted 
a  contract  for  the  balance  of  the  common  stock  and  fin- 
ish lumber.  My  financial  condtion  at  that  time,  as  to 
pressing  debts,  nobody  was  pressing  me  for  payment. 
I  think  it  was  in  February  that  the  cashier  of  the  Deer 
Park  State  Bank  came  up  and  I  gave  him  security  for 
twenty  thousand  dollars,  which  had  run  that  far  with- 
out any  security.  That  security  was  on  ninety  days 
from  the  26th  day  of  February,  1910.  After  the  2d  of 
May,  1910,  when  this  deed  was  made,  I  believe  the  bank 
loaned  me  some  money. 

Q.  How  much  money  did  they  loan  you  after  that 
time,  without  security? 

A.  Well,  I  gave  them  security  at  dififerent  times.  I 
would  overdraw,  and  then  Mr.  Irish  would  send  me  a 
note  for  to  make  out  to  them  and  I  would  make  it  out  and 
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send  it  back  to  them.  By  security  I  mean  first  mort- 
gage. That  was  all  I  gave  them,  was  on  the  twenty 
thousand  dollars.  I  gave  them  no  mortgage  until  after 
the  26th  of  February,  1910.  When  they  came  up  in 
July,  when  the  Crescent  Company  filed  an  attachment, 
then  I  gave  them  mortgages  on  the  balance  of  the  stuff 
they  asked  me  for  security  on. 

Q.  As  showing  whether  your  credit  was  good  or 
not,  what,  if  any,  money  did  the  bank  let  you  have  after 
the  2d  of  May  free  and  without  further  mortgage? 

A.  They  let  me  have,  I  suppose,  close  to  ten  thou- 
sand dollars.  I  could  not  tell  you  at  what  time  after  the 
2d  of  May;  at  different  times;  at  various  times  along 
up  until  the  Crescent  Lumber  Company  had  filed  an  at- 
tachment on  the  property  in  Spokane  here.  That  was 
about  July  22d. 

Mr.  LUND:    July  23d. 

The  WITNESS:  My  credit  was  such,  after  the  2d 
of  May  and  then  up  to  the  22d  of  July  of  the  same  year, 
that  the  bank  let  me  have,  without  further  security,  the 
sum  of  ten  thousand  dollars  during  that  time.  The  bank 
first  began  to  press  me  on  my  indebtedness  along  in  the 
spring. 

Q.     I  mean  after  the  2d  of  May? 

A.  After  the  2d  of  May  they  never  pressed  me,  only 
they  would  write  to  me  and  tell  me  I  could  not  draw  any 
money  and  that  the  depositors  was  moving  out,  the 
Arcadia  Company  had  bought  up  several  ranches  and 
they  were  drawing  their  money  out  of  the  bank,  and 
Mr.  Irish  wrote  me  at  one  time  particularly,  I  remem- 
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ber,  not  to  draw  any  large  checks  or  they  would  not 

honor  them. 

Q.     When  was  that?     Have  you  the  letter? 

A.     No.    I  think  it  is  in  Mr.  Murphy's  office. 

Mr.  LUND:     If  available,  that  is  the  best  evidence. 

The  COURT:    Yes. 

Mr.  BIRDSEYE:  I  am  not  particular  about  that; 
I  don't  think  it  cuts  any  figure. 

The  WITNESS:  That  was  along  in  May,  if  I  am 
not  mistaken;  March  or  April;  April,  I  think  it  was. 
That  was  before  I  made  this  mortgage. 

Q.  Now,  after  the  giving  of  the  mortgage  to  the 
bank  for  the  twenty  thousand  dollars,  on  the  26th  of 
February,  1910,  and  particularly  after  May  2d  of  that 
year,  when  did  the  bank  begin  to  press  you  to  pay  that 
money  ? 

A.  Well,  they  started  to  press  me  just  before  the 
Crescent  Lumber  Company  had  filed  the  attachments; 
I  had  shipped  them  some  lumber  and  the  Crescent  Lum- 
ber Company  would  not  honor  the  drafts.  That  was  in 
July  some  time;  it  was  before  the  22d  of  July;  it  was 
probably  the  tenth  or  twelfth  of  July,  maybe. 

Q.  Then,  if  I  understand  you,  from  the  time  you 
gave  them  this  security  on  the  26th  of  February,  1910, 
until  about  the  10th  of  July,  the  bank  did  not  press  you 
for  payment  at  all? 

A.  They  did  not  press  me,  but  they  merely  said 
they  were  short  of  funds  on  account  of  those  ranchers 
moving  out,  the  Arcadia  Orchards  Company  buying  the 
lands  up,  and  the  farmers  moving  out,  taking  their  de- 
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posits  out  of  the  bank,  so  I  wrote  Mr.  Irish  that  I  would 
stop  sawing  in  July  and  ship  out  the  lumber  and  get  the 
money  for  it,  so  as  to  relieve  the  stringency  of  the  bank. 

Q.  They  did  not  seem  worried  about  what  you  owed 
them,  did  they? 

A.     No,  sir.    They  were  just  short  themselves. 

Q.  Now,  while  we  are  referring  to  bank  matters, 
what  is  the  fact  about  your  overdraft  at  the  bank.  Mr. 
Lund  asked  you  if  you  were  not  always  in  overdraft 
there? 

A.  They  just  allowed  me  to  overdraw,  for  what  all 
of  the  money  I  needed  to  use  in  the  business,  and  when 
it  would  amount  to  anything,  why  then  they  would  send 
me  a  note,  to  give  my  note  for  it,  so  as  to  fix  it  up  with 
the  bank  examiner.  I  had  an  understanding  with  them 
that  I  might  overdraw.  The  fact  about  Mr.  Moore  hav- 
ing paid  a  portion  of  the  purchase  price  of  those  four 
lots  in  question — the  fact  is,  I  think  there  was  about 
twenty-six  dollars  due  on  it,  and  at  that  time  they  had 
agreed  to  fix  things  up  so  as  to  let  me  start  up  running 
again,  and  they  wanted  my  son  to  give  them  a  mortgage 
on  those  lots  for  security,  they  wanted  to  have  the  title 
clear,  so  as  to  have  me  give  them  a  mortgage  on  the  lot 
to  secure  their  money  until  they  could  be  paid  in  lumber. 
That  was,  if  I  am  not  mistaken,  in  August,  1910.  I 
ain't  positive,  at  that  time,  whether  Moore  paid  twenty- 
six  dollars  on  one  of  those  lots,  but  I  think  it  was  about 
that.  I  paid  for  these  lots,  I  believe,  one  hundred  and 
twenty-five  dollars  for  one  lot,  and  one  hundred  and 
fifty  for  another,  and  I  am  not  certain,  but  I  think  three 
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hundred  dollars  for  one  other  one,  and  three  hundred 
twenty-five  for  another  one.  I  believe  I  purchased  two 
of  them  in  1907;  I  am  not  positive;  the  others,  I  be- 
lieve, in  1908,  I  think  I  purchased  one  more  and  in  1910 
I  may  have  purchased  or  agreed  to  purchase  two  more, 
in  1908,  I  ain't  positive. 

The  COURT:  How  much  did  you  pay  for  the  four 
lots? 

A.  I  paid  $125  for  one;  $150  for  another  one,  and 
I  believe  $300  for  another  one;  $325  for  the  last  one. 
I  think  I  purchased  two  of  them  in  1907  and  the  other 
two  in  1910.  I  can't  remember  distinctly.  As  to  the 
value  of  those  lots  at  the  time  they  were  deeded  to  my 
son,  May  2d,  they  were  selling  probably  in  there,  the 
same  property  right  around  there,  for  three  hundred  and 
twenty-five  and  four  hundred  dollars  for  lots,  similar 
property;  McCrea  &  Merryweather  went  out  and  ap- 
praised this  property  for  the  Crescent  Lumber  Company 
before  we  was  to  take  any  action,  and  they  appraised 
it  at  four  hundred  dollars  a  lot. 

Q.     The  four  lots? 

A.     Yes,  sir. 

Q.  You  say  your  son  James  paid  you  fifteen  hun- 
dred dollars  in  cash  at  that  time 

A.  Yes,  sir.  The  circumstances  of  my  selling  these 
lots  to  James,  he  wanted  to  get  there  before,  when  we 
started  the  retail  yard.  He  was  to  go  in  with  us  there, 
take  a  third  interest  in  the  yard  with  me  and  Joe  P. 
Kelly,  and  we  was  to  incorporate,  so  he  was  busy  and 
could  not  get  down  at  the  time  we  was  to  start  there, 


Jcmics  M.  Hanky.  41 

(Testimony  of  James  P.  Hanley.) 

and  we  let  it  go  along  a  little  while  until  he  had  time  to 
come  down.  So  then  when  he  got  here,  Kelly  refused 
to  incorporate ;  he  wanted  to  have  it  as  a  company.  That 
was  not  the  first  talk  that  I  had  with  my  son  James 
about  buying  these  lots.  The  first  talk,  I  think,  was  in 
1908.  The  discussion  of  it  then  was,  I  wanted  him  to 
get  in  there  and  buy  some  of  the  lots  and  invest  his 
money  in  property.  There  was  talk  about  a  woodyard 
later  on,  not  at  that  time.  From  that  time  down,  this 
matter  was  discussed  between  me  and  my  son,  and  he 
had  this  money  all  of  the  time.  My  reason  for  selling 
these  lots,  the  lumber  yard,  somebody  set  fire  to  that  in 
October;  they  burned  two  yards  there  that  night,  they 
burned  another  yard  over  about  four  blocks  from  us, 
and  I  was  short  of  money,  this  man  that  was  in  with 
me  wTote  me  in  here  I  had  to  pay  eight  hundred  and 
some  odd  dollars  to  the  people  he  had  there,  and  those 
different  plans  fell  down,  a  large  amount  for  lumber  and 
lath  and  shingles,  and  everything,  and  so  I  knew  the 
matter  of  insurance  I  had  on  it,  and  I  did  not  get  much 
out  of  it. 

Q.  What  did  you  do  with  the  fifteen  hundred  dollars 
which  James  paid  you  for  these  four  lots? 

The  COURT:  He  has  answered  that  as  far  as  he  is 
able. 

The  WITNESS:  I  paid  to  the  Northport  Trading 
Company,  Mr.  Turner's  company,  his  letter  says,  $375 
in  cash. 

Mr.  BIRDSEYE :  I  desire  to  offer  this  letter  in  evi- 
dence.   It  is  in  the  nature  of  a  receipt. 
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Mr.  LUND:     It  is  secondary  evidence. 

The  COURT:  This  letter  from  Mr.  Turner,  I  don't 
think  is  any  evidence  that  the  money  was  paid;  it  was 
written  after  the  money  was  paid.  You  can  offer  this. 
No  court  would  act  on  it. 

The  same  was  received  and  marked  Defendant's  Ex- 
hibit "B." 

The  WITNESS :  I  paid  the  Northport  Company  out 
of  this  fifteen  hundred  dollars,  three  hundred  and  sev- 
enty-five dollars;  I  could  not  tell  the  date;  I  can't  re- 
member the  date.  I  think  that  I  made  a  payment  very 
soon  after  I  got  the  money  from  Jim.  Now  that  pay- 
'  ■n^  upon  indebtedness  connected  with  my  business 
in  the  Northport  business,  it  was  upon  my  open  account 
there. 

Q.  What  share  of  that  money  did  you  pay  on  ac- 
count of  your  business,  or  put  into  your  business? 

A.  I  am  not  sure,  Mr.  Birdseye,  whether  I  paid 
any — how  much,  or  any  of  it,  to  these  different  parties. 
I  have  paid  some  cash  and  checks,  and  I  have  given, 
where  I  had  the  money  coming  due  for  lumber,  I  gave 
orders  to  them  to  collect  it,  so  as  to  make  them  secure, 
and  get  their  money  probably  quicker.  I  spent  the  bal- 
ance of  the  fifteen  hundred  dollars  in  my  business  and 
for  our  living  and  going  around,  for  transportation, 
etc.  At  the  time  this  deed  was  made  on  the  2d  of  May, 
1910,  to  James,  I  had  no  reason  at  all  to  anticipate  in- 
solvency or  bankruptcy  or  financial  embarrassment  in 
my  business,  until  the  Crescent  Lumber  Company  had 
filed  the  attachment,  at  I  did  not  at  that  time,  I  did  not 
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honestly  believe  them  when  they  came  up  and  told  me 
they  were  doing  it.  I  was  loading  four  cars  of  lumber 
for  the  Crescent  Lumber  Company  at  the  time  they 
levied  these  attachments  on  the  property  in  Spokane 
here.  At  the  time  the  Crescent  Lumber  Company  at- 
tached, on  the  22d  or  23d  of  July,  1910,  my  financial 
and  business  condition  was  really  better  than  on  the  2d 
of  May,  that  year.  My  assets  or  liabilities  had  not  ma- 
terially changed,  to  any  marked  degree. 

Mr.  BIRDSEYE:  I  desire  to  offer  in  evidence  a 
certified  copy  of  the  record,  the  attachment  proceedings 
of  Moore  and  Sherwood  as  the  Crescent  Lumber  Com- 
pany, against  James  P.  Hanley  and  Katherine  Hanley, 
showing  the  institution  of  the  suit,  and  the  attachment 
as  pending,  to  show  what  brought  on  the  crisis  in  this 
man's  business,  on  the  22d  or  23d  of  July,  1910. 

The  COURT:  It  will  be  admitted,  perhaps,  after 
examination,  so  as  to  avoid  encumbering  the  record. 

Mr.  LUND :  I  think  that,  of  course,  brought  it  to  a 
focus.  I  don't  know  what  I  would  be  asked  to  admit. 
I  would  consent  that  it  go  in,  if  Your  Honor  wishes  to 
receive  it. 

The  COURT:  Very  well. 

Mr.  LUND:  I  think  there  are  a  number  of  things 
in  there  that  might  be  of  value  to  the  Court.  The 
amount  they  claim  is  $9,284.80  and  interest.  The  at- 
tachment was  levied  on  the  23d  of  July.  This  is  dated 
the  21st.  The  suit  was  instituted  in  this  county,  and  the 
writ  issued  out  of  this  county  of  Stevens.  They  at- 
tached in  this  same  suit  these  four  lots  and  the  home 
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place  of  Mr.  Hanley  that  has  been  conveyed,  and  that  we 

claim  has  been  conveyed  in  fraud  of  creditors. 

Mr.  BIRDSEYE:    The  record  shows  that. 

Mr.  LUND:  The  deed  was  placed  on  record  on  the 
22d,  and  they  attached  it  on  the  23d.  This  suit  is 
against  James  P.  Hanley  and  Katherine  Hanley,  hus- 
band and  wife. 

A.     That  is  my  wife  and  myself. 

Q.  Now  the  sheriff's  return  to  this  attachment  don't 
show  a  levy  upon  any  of  the  mill  property  in  Stevens 
County? 

A.  That  was  levied  on  by  the  sheriff  of  Stevens 
County. 

The  COURT:  Is  this  writ  directed  to  the  sheriff'  of 
Stevens  County?  There  must  have  been  two  writs,  if 
it  is  in  different  counties. 

Mr.  BIRDSEYE:  I  assume  there  is,  but  there  is 
nothing  on  record  to  show  that. 

The  COURT:     Who  made  the  return  on  that  writ? 

Mr.  BIRDSEYE:     The  sheriff  of  Spokane  County. 

The  COURT:  He  could  not  levy  on  property  in 
Stevens  County. 

Mr.  LUND:  I  can  show  you  my  abstract,  the  ab- 
stract of  the  levy,  that  was  in  Stevens  County. 

Mr.  BIRDSEYE:    That  is  shown  by  this  record. 

Mr.  LUND :  This  abstract  there,  is  the  writ  of  July 
22d,  1910;  that  is  against  real  estate  here. 

The  COURT :  Is  there  any  record  of  the  writ  of  at- 
tachment directed  to  the  sheriff  of  Stevens  County? 

Mr.  BIRDSEYE:    I  think  not. 
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The  COURT:     The  sheriff  never  made  a  return? 

Mr.  BIRDSEYE:     Never  made  a  return. 

Q.  There  being  no  record  evidence  of  the  attach- 
ment in  Stevens  County,  tell  the  Court  whether  any  of 
your  property  was  levied  upon  in  Stevens  County  by 
the  sheriff  of  that  county,  under  this  attachment? 

A.  Yes,  sir;  they  levied  on  everything  up  there,  and 
put  deputies  in  charge. 

Q.     \Nho  put  them? 

Mr.  LUND:     We  will  concede  a  writ  of  attachment 
was  issued  out  of  this  county,  directed  to  the  sheriff  of  - 
Stevens  County,  and  that  under  that  writ  he  levied  on 
everything  that  Hanley  had  up  there. 

Mr.  BIRDSEYE:    In  Stevens  County? 

Mr.  LUND:  In  Stevens  County,  after  the  23d 
or  24th  of  July;  I  can  get  you  the  exact  date. 

The  COURT :     Is  the  particular  date  material  ? 

Mr.  BIRDSEYE:  Only  showing  it  was  considerably 
subsequent  to  the  transfer  to  the  son. 

The  WITNESS :    About  the  24th. 

The  COURT:  It  was  admitted  very  soon  after  the 
deed  was  made? 

Mr.  BIRDSEYE:  Yes,  probably,  the  22d  or  24th 
of  July,  1910. 

The  WITNESS:  Yes,  sir;  they  sent  them  up  Mon- 
day to  close  up  everything,  and  I  think  it  was  on  Tues- 
day I  met  him  at  Marcus,  coming  down  on  the  train. 
Now  that  attachment  covered  all  of  my  and  my  wife's 
property  in  Spokane  County  and  Stevens  County  both, 
all  of  our  property.     Now,  before  that  attachment,  I 
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never  had  any  financial  difficulty  before  that.  None  of 
my  creditors  were  pressing  me  before  this  attachment. 
My  wife  and  myself  were  not  served  with  the  sum- 
mons and  complaint  in  that  suit,  I  don't  think. 

Mr.  LUND :    Oh,  yes. 

Mr.  BIRDSEYE:    That  is  conceded. 

Mr.  LUND:     They  were  served  with  summons. 

The  \\TTNESS:  I  was  served  with  the  papers. 
This  attachment  of  the  Crescent  Lumber  Company 
shut  everything  down,  and  it  made  creditors  suspicious, 
but  there  was  not  any  of  them  pressed  me  afterwards; 
we  was  to  start  up  again,  had  everything  nearly  fixed 
to  start  up  again,  and  the  creditors  that  I  owed  at  that 
time  has  told  me  since  that  at  any  time  I  wanted  to 
start,  anything  they  had.  I  could  come  and  get  it.  This 
attachment  was  levied  on  the  24th  of  July,  or  about 
that  time ;  the  bank  did  nothing  to  enforce  its  claim ; 
all  they  wanted  was  the  mortgage  to  protect  them- 
selves for  the  balance  of  the  unsecured  claim.  I  was 
forced  into  bankruptcy  through  the  agreement  with  ^Ir. 
Lund,  wanted  us  to  sign  up ;  he  wanted  my  boys  to  relin- 
quish all  claim  to  their  back  pay,  and  he  wanted  my 
son  and  my  wife  to  give  him  a  blanket  mortgage  on 
the  property,  and  he  wanted  a  mortgage  on  everything; 
they  had  no  mortgage  on  the  steamboat  or  on  the  stock, 
and  he  wanted  a  blanket  mortgage  on  all  of  that,  and 
before  this  was  fixed  up,  this  was  after  we  had  every- 
thing fixed  up  for  me  to  start  running  again,  I  went  up 
and  sold  the  mill  and  got  the  man's  notes  for  two  thou- 
sand dollars  and  turned  them  into  the  bank. 
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Q.     What  mill  do  you  mean? 

A.  Deer  Park,  and  this  five  or  six  hundred  dollars 
was  coming  on  this  lot  over  here,  that  was  to  be  turned 
into  the  bank  for  me  to  start  running  on.  The  Cres- 
cent Lumber  Company  agreed  to  reduce  their  debt  to 
seven  thousand  dollars  and  to  take  it  in  lumber  at  dif- 
ferent times,  and  to  pay  for  what  cars  I  had  shipped 
them;  then  this  agreement — that  agreement  did  not  go 
through ;  after  he  fixed  up  his  agreement  for  me  to  sign, 
he  wanted  me  to  pay  $11,400  the  first  year.  I  never 
did  enter  into  that  agreement,  never  signed  it  up.  The 
beginning  of  my  financial  trouble  was  this  suit  with  the 
Crescent  Lumber  Company. 

Q.     ^^'hen  did  you  go  into  bankruptcy? 

A.     On  the  26th  of  August. 

The  COURT:     That  is  admitted. 

The  \ATTXESS:  This  property  of  my  wife  in 
Lidgerwood,  that  has  been  the  homestead  of  the  fami- 
lies for  a  good  while.  That  was  acquired  by  my  wife's 
money. 

The  COURT:  What  is  the  value  of  that  property? 
Was  that  their  homestead  at  the  time  of  the  transfer? 

Mr.  BIRDSEYE:     Yes. 

Mr.  LL'XD:  I  don't  know  that  I  ought  to  testify, 
but  the  fact  of  the  matter  is  that  they  were  living  at 
Northport.  and  transferred  this  property  to  their 
daughter  and  afterwards  she  retransferred  it  and 
claimed  a  homestead  on  it.  and  moved  into  it.  That 
will  be  shown  before  we  eet  through. 
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The  WITNESS:  I  can't  tell  you  the  exact  value  of 
the  homestead  of  my  wife  in  Lidgerwood  at  the  present 
time,  or  at  that  time,  because  she  bought  it  seven  years 
ago.  This  transfer  of  this  Lidgerwood  property  to  my 
daughter,  I  think  was  in  July,  1910.  The  circumstances 
of  that  conveyance  were,  the  land  was  a  tax  title  lot, 
and  she  conveyed  it  to  have  it  conveyed  back,  to  make 
the  title  stronger  to  the  property,  the  tax  title  lot;  only 
paid  $150  for  it.  I  don't  remember  how  long  after  it 
was  conveyed  to  my  daughter  Katy  that  it  was  con- 
veyed back  to  her  mother,  my  wife.  I  can't  give  the 
Court  any  idea  how  long  it  was;  probably  a  week; 
maybe  two  weeks. 

Q.  Give  us  the  date,  your  best  judgment  as  to  the 
time  it  was  conveyed  to  your  daughter? 

The  COURT:  If  the  date  is  material,  you  have  it 
there  in  the  record. 

Mr.  LUND:  I  have  the  date,  if  you  want  it.  The 
deed  is  acknowledged  July  3,  1910,  acknowledged  be- 
fore Sheedy  at  Northport,  as  I  recollect  it. 

Mr.  BIRDSEYE:  Some  sixty  days  after  the  con- 
veyance to  the  son. 

Mr.  LUND:  Reconveyed  before  he  filed  the  petition 
in  bankruptcy,  and  it  was  claimed  in  the  petition  as 
exempt.  It  is  not  referred  to,  it  is  claimed  as  separate 
property. 

A.  There  was  no  financial  trouble  brewing  that  I 
knew  of  at  the  time  that  deed  was  made  to  my  daughter. 
It  was  not  in  any  way  made  on  account  of  claims  of  my 
creditors,  or  to  keep  the  property  away  from  my  cred- 
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iters.  The  purpose  of  it  was  to  pass  it  through  the 
hands  of  a  third  party  on  account  of  it  being  a  tax  title, 
and  within  two  weeks  it  was  conveyed  back  to  my  wife. 
It  was  claimed  as  a  homestead  by  her  and  she  and  her 
family  lived  there.  That  property  has  not  come  into 
the  bankruptcy  proceeding  at  all. 

Q.  Now,  Mr.  Lund  asked  you  about  a  conveyance 
of  certain  personal  property  to  your  son.  When  was 
that  bill  of  sale  made? 

The  COURT:     Just  prior  to  the  attachment. 

A.  That  was  the  time  that  Mr.  Smith  and  Mr.  Irish 
came  up  to  Northport.  They  were  down  here,  and  Mr. 
Irish  told  me  at  that  time  about  getting  attachments 
out.  That  was  a  transfer  of  certain  personal  property, 
made  by  a  bill  of  sale  to  my  son  James.  He  turned  it 
over  to  Mr.  Turner.  Turner  was  one  of  my  creditors. 
I  could  not  give  you  the  value  of  that  property  offhand. 

Q.  Give  us  your  best  judgment;  was  it  more  than 
the  claim  that  Turner  held  against  them? 

A.  I  am  not  positive;  I  don't  think  it  did;  I  don't 
think  it  covered  the  claim. 

Q.  Then,  if  I  understand  you,  this  chattel  property 
that  you  conveyed  to  James  and  he  to  Turner,  of  the 
Northport  Trading  Company,  was  less  in  value,  or  not 
more,  at  least,  than  you  owed  the  Trading  Company  at 
that  time? 

A.  I  believe  so;  I  am  not  positive.  Turner  was  the 
manager  or  officer  of  that  company.  I  disremember  how 
long  Turner  held  it,  but  they  had  it  all  turned  back  into 
the  bankruptcy,  when  I  filed  a  petition  in  bankruptcy. 
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It  was  all  transferred  back  to  me  before  I  filed  my  peti- 
tion in  bankruptcy.  So  my  creditors  were  not  deprived 
of  any  of  that;  it  was  all  put  back  in  the  bankruptcy 
proceedings.  In  making  that  transfer,  it  was  my  in- 
tention to  protect  him  as  a  creditor. 

Q.  Did  you  have  any  intention  of  cheating  or  de- 
frauding and  delaying  your  creditors? 

A.     No,  sir. 

Q.     Or  putting  that  by  for  yourself? 

A.  No,  sir;  it  was  under  the  advice  of  Mr.  Smith, 
that  came  up  there,  the  attorney,  that  I  done  it.  Mr. 
Smith  came  up  there,  the  attorney  for  the  bank,  him 
and  Mr.  Irish,  the  cashier.  I  don't  know  whether  that 
is  Mr.  Maurice  Smith,  attorney,  of  this  city;  I  don't  re- 
member what  his  first  name  is.  He  is  a  member  of  the 
firm  of  Gallagher,  Smith  &  Mack.  My  intention  in 
conveying  this  property  to  my  son  James  was  to  protect 
Mr.  Turner  in  his  debt  that  I  owed  him. 

Q.  No,  I  mean  the  Spokane  property  in  this  suit, 
these  four  lots? 

The  COURT:  He  testified  it  was  for  the  purpose 
of  making  a  sale  some  time  ago. 

The  WITNESS :  In  conveying  these  lots  to  my  son 
James  I  had  no  intention  of  being  in  any  financial  diffi- 
culty at  that  time,  and  he  wanted  them  for  a  woodyard, 
to  run  a  woodyard  there  in  the  winter  time,  as  he  always 
had  to  be  idle  in  the  winter  time. 

Q.  You  answered  Mr.  Lund  something  about  valu- 
ing the  four  Spokane  lots  in  this  suit  at  four  thousand 
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dollars,  on  account  of  a  railroad  running    somewhere. 

AMiat  is  the  fact  about  that? 

A.  It  was  the  proposed  road  coming  through;  they 
bought  all  of  the  property  through  Lidergwood  on  one 
street,  and  there  was  not  anybody  knowing  where  the 
Burlington  road  was  coming  over  to  join  the  Great 
Northern,  to  come  through  there,  and  the  supposition 
was  it  would  come  through  about  where  those  lots 
were,  to  come  up  in  through  to  Lidgerwood. 

The  COURT:  They  sell  it  for  an  advanced  rate  to 
a  railroad  company.  That  is  a  fact  here  in  Spokane; 
I  can  take  judicial  notice  of  it,  I  think. 

The  WITNESS:  This  value  of  four  thousand  dol- 
lars was  placed  on  those  lots  with  reference  to  that 
state  of  afifairs.  I  could  not  tell  you  how  much  my 
mother  received  for  the  sale  of  her  timber  on  her  home- 
stead, approximately,  it  has  been  so  long  ago. 

The  COURT:  He  has  been  interrogated  fully  as 
to  all  of  those  matters,  and  has  given  the  best  recollec- 
tion he  has  on  the  subject. 

The  WITNESS:  The  particular  reason  my  mother 
had  for  keeping  her  money  hid  away,  rather  than  in  a 
bank,  was,  when  she  had  her  money  out  of  the  bank  in 
St.  Louis,  there  was  a  bank,  or  there  was  several  banks 
failed,  and  people  lost  their  money  in  them,  and  she 
took  hers  out  and  had  to  lose  six  per  cent  on  that,  be- 
sides losing  the  interest  she  had  coming  on  it.  I  don't 
know  what  my  mother  sold  her  St.  Louis  property  for. 
I  don't  know  the  amount  of  money  she  took  out  of  the 
St.  Louis  bank  at  that  time;  she  had  about  twenty-five 
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hundred  dollars  altogether;  that  is,  after  selling  her 
property;  that  is  the  money  she  had  taken  out,  and 
what  she  sold  her  property  for  after  she  came  out  here. 
The  special  reason  my  mother  had  for  leaving  money 
to  my  son  James,  he  had  stayed  with  her  since  he  was 
three  or  four  years  old  until  she  died. 

Mr.  LUND:  This  is  calling  for  the  opinion  of  the 
witness.  It  is  his  own  idea  as  to  why  she  did  it,  if  she 
did  leave  it. 

The  COURT :    I  don't  think  that  is  material. 
REDIRECT  EXAMINATION. 

Q.  Are  you  aware  of  the  fact,  Mr.  Hanley,  that 
your  wife  signed  this  agreement  with  the  Crescent 
Lumber  Company,  and  was  liable  for  that  indebtedness  ? 

Mr.  BIRDSEYE:  I  object,  unless  it  appears  more 
definitely  what  the  agreement  is. 

Mr.  LUND :  Your  Honor  will  notice  this  record  has 
a  copy  of  the  agreement  set  up.  I  wanted  to  call  Your 
Honor's  attention  to  it. 

The  COURT :  That  will  be  a  question  of  law,  rather 
than  for  this  witness  to  testify  to. 

Mr.  LUND:  That  was  leading  up  to  another  ques- 
tion. 

Q.  And  you  and  Mrs.  Hanley  were  living  at  North- 
port  and  had  been  for  some  time  prior  to  this  attach- 
ment? 

A.     Yes,  sir. 

Q.  And  that  is  why  you  transferred  this  Lidgerwood 
property,  the  old  home  place  as  you    call  it,  to    your 
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daughter,  to  get  it  out  of  your  names,  beeause  your 

wife  was  liable  on  some  of  this  indebtedness? 

A,     There  was  not  any  attachment  at  this  time. 

Q.     No,  but  I  say  you  were  anticipating  something? 

A.     No,  sir. 

Q.     And  that  is  why  you  transferred  it? 

A.  No,  sir;  I  never  anticipated  anything  until  the 
company  came  up  there  with  their  attorney;  no  doubt 
you  know  that. 

Q.  You  transferred  it  simply  for  the  purpose  of 
helping  the  tax  title? 

A.     No,  sir;  you  know  that  well. 

Q.  Now,  in  this  statement  that  you  made  here,  Mr. 
Hanley,  you  listed  property  in  Lidgerwood  that  you 
claimed  belonged  to  your  wife,  at  four  thousand  dollars 
— don't  you? 

A.     If  it  is  on  the  statement,  I  do,  yes,  sir. 

Q.     That  was  no  part  of  your  assets  ? 

A.  Well,  I  probably  did  not  know  any  different 
when  I  put  it  in  there,  if  that  is  the  case. 

Q.  And  you  list  these  four  lots  over  here  at  two 
thousand  dollars.  Now,  as  a  matter  of  fact  you  made 
a  subsequent  statement  in  which  you  listed  those  four 
lots  at  four  thousand  dollars  to  your  creditors,  didn't 
you? 

A.     Listed  them  to  the  creditors? 

Q.     Yes,  sir;  gave  a  statement  to  the  bank? 

Mr.  BIRDSEYE:  I  object,  unless  it  is  shown  to  be 
about  the  time  of  the  execution  of  this  deed. 
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The  COURT:  I  think  he  testified  to  that  on  his 
direct  examination,  stated  the  reason  for  it. 

Mr.  LUND:  He  stated  that  was  the  reason  he 
he  placed  the  value  on  them. 

The  COURT:  I  think  he  admitted  he  made  the 
statement,  also. 

Mr.  LUND:     Perhaps  so. 

Witness  excused. 

KATHERINE  HANLEY,  sworn  on  behalf  of  com- 
plainant, testified: 

DIRECT  EXAMINATION. 

My  name  is  Katherine  Hanley.  I  am  the  wife  of 
James  P.,  who  has  just  testified.  I  joined  in  the  execu- 
tion of  this  deed  to  my  son  James.  At  the  time  that  I 
signed  it  I  was  in  Colville,  Washington.  I  had  not  had 
any  talk  with  my  son  James  before  that  was  signed.  I 
knew  why  it  was  being  made  out ;  I  knew  the  boy  wanted 
to  buy  lots  of  his  father.  I  saw  some  money  paid  over, 
it  was  paid  right  in  the  house  at  Northport.  He  had 
the  money  in  his  own  possession.  I  could  not  tell  you 
where  he  took  it  from.  It  might  be  he  took  it  from  his 
trunk,  for  I  don't  know  where  he  took  it.  I  testified 
before  that  he  got  this  money  from  his  grandmother; 
she  gave  him  the  money  and  when  he  was  twenty-one 
years  old,  I  gave  him  his  money.  I  got  twenty-five 
hundred  dollars  from  his  grandma  for  the  boy.  I  got 
it  in  Northport,  after  we  moved  from  Deer  Park. 

Q.     When  did  you  get  it  from  his  grandma? 

A.  I  got  it  at  Deer  Park,  just  a  few  days  before 
she  died. 

Q.     How  much  money  did  she  turn  over  to  you  ? 
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A.  She  turned  over  twenty-five  hundred  dollars  to 
the  boy. 

Q.     I  thought  she  turned  it  over  to  you? 

A.  She  turned  it  over  to  me  to  keep  until  he  was 
twenty-one  years  of  age.  I  don't  remember  how  old 
he  was  at  that  time. 

The  COURT:    When  did  the  grandmother  die? 

A.  About  six  years  ago,  as  near  as  I  can  remem- 
ber it. 

Mr.  BIRDSEYE:  Mr.  Hanley  testified  it  was  in 
1904. 

The  COURT :    Q.     How  old  is  your  son  now  ? 

A.  He  is  going  on  twenty-four,  or  twenty-four  his 
last  birthday.  He  was  about  sixteen  years  old,  or 
thereabouts,  at  the  time  his  grandmother  died.  I  kept 
this  money,  the  grandmother  requested  it  kept.  While 
we  lived  in  Deer  Park,  I  lived  right  in  the  office  and  took 
my  meals  in  the  dining  room,  and  at  the  mill  I  had  this 
money  right  up  to  the  rafters,  in  the  side  of  the  build- 
ing. It  was  gold;  there  was  some  paper  bills.  I  never 
kept  particular  account  of  it  to  see  how  much  paper 
there  was,  but  there  was  gold  and  paper. 

O.  Where  did  his  grandmother  take  the  money  from 
tc  give  it  to  you? 

A.  Well,  grandma  always  kept  her  money  hid  away 
after  she  came  to  this  country. 

Q.     Where  did  she  give  it  to  you? 

A.     She  never  told  me  where  she  kept  it  hid. 

Q.     Where  did  she  give  it  to  you? 

A.     Right  in  Deer  Park,  at  the  mill  where  we  lived,  a 
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few  days  before  she  died.  She  died  out  at  the  mill. 
T  kept  it  in  the  rafters  of  the  office  until  we  moved  to 
Northport.  I  don't  know  just  how  long  we  lived  there; 
while  we  were  there  I  had  it  stored  away  in  the  rafters. 
I  disremember  whether  we  lived  there  a  year  or  two 
years,  until  Mr.  Hanley  moved.  We  moved  to  Spokane 
from  Deer  Park,  from  the  mill,  after  she  died.  I  car- 
ried this  money  with  me  out  to  Lidgerwood.  Out  there 
I  kept  it  in  the  basement,  after  it  was  finished.  We  lived 
in  the  barn,  until  the  house  was  finished  in  Lidgerwood. 
I  kept  it  under  the  floor,  buried  in  the  box,  as  I  told 
you,  buried  in  a  small  box. 

Q.     Did  you  have  any  other  money  besides  that  ? 
Mr.  BIRDSEYE:    I  object  to  the  other  money. 
The  COURT:     Yes,  to  test  her  recollections,  for  no 
other  purpose. 

The  WITNESS :    I  had  other  money  that  I  kept  for 
her.     I  disremember  how  much,  but  I  had  probably— I 
can't  tell  you  exactly  how  much ;  I  had  some  money  that 
my  grandmother  had  left  to  my  oldest  daughter. 
Q-     How  much? 

Mr.  BIRDSEYE:     I  object  to  this;  it  takes  time. 
The  COURT:    The  amount  of  money  she  kept  there 
might  have  some  bearing  on  the  property  of  the  boys. 
Objection  overruled. 

The  WITNESS:  Well,  I  had  twenty-two  hundred 
dollars  for  my  daughter,  and  I  had  also  my  own  money. 
I  kept  it  all  buried  under  the  floor.  When  I  went  to 
Northport  I  took  this  money  with  me  and  gave  it  to  my 
son  and  daughter.     I  turned  it  over  to    my    son  and 
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daughter  when  they  became  of  age.  When  he  was 
twenty-one  years  old  I  handed  it  to  him,  in  the  evening. 
I  took  it  out  of  the  basement  in  Northport,  where  I  had 
it  buried,  in  an  old  sack  that  the  grandma  had  left  it  in. 
That  was  in  the  house  up  at  Northport,  in  the  smaller 
house.  I  delivered  it  to  him  on  his  birthday,  right  in 
our  dining  room.  I  never  kept  any  track  of  it  after 
that.  I  hardly  know  what  he  did  with  it ;  since  my  hus- 
band has  lost  what  he  had  my  boy  has  kept  me  and  my 
six  little  children.  I  don't  know  what  he  did  with  this 
twenty-five  hundred  dollars,  outside  of  what  he  gave  me. 
He  has  bought  clothes  with  it;  in  different  ways;  he 
has  given  his  little  sisters  money.  He  invested,  to  my 
knowledge,  fifteen  hundred  dollars  of  this  in  those  lots. 
That  is  all  the  investments  he  ever  made  that  I  can  re- 
member. I  am  not  positive  whether  he  ever  kept  a  bank 
account  or  not.  I  couldn't  tell  you  how  much  the  boy 
had  in  the  Northport  State  Bank. 

Q.     You  know  he  had  a  bank  account  there? 

A.     Perhaps  he  did. 

Q.     You  know  that,  don't  you? 

A.  Perhaps  he  has  got  a  bank  account  now,  for  all 
I  know. 

Q.  Don't  you  know  that  he  had  a  bank  account 
there  ? 

A.  I  can't  tell  you  how  much  he  had  in  the  bank ;  he 
kept  a  bank  account,  yes  sir.  I  suppose  he  kept  a  bank 
account  during  the  last  year  that  my  husband  was  in 
business  up  there.  He  never  told  me  that  he  had  that 
money  in  the  bank,  because  I  never  asked  the  boy. 


58  R.  F.  Knight  vs. 

(Testimony  of  Katherine  Hanley.) 

Q.  You  never  asked  him  a  single  question  about  his 
money  from  the  time  you  handed  it  over  to  him  in  cash  ? 

A.  He  has  always  been  with  us,  right  at  home,  and 
I  never  asked  the  boy.  I  and  Mr.  Hanley  never  in- 
quired into  his  money  matters,  no,  and  what  he  had  done 
with  this  money,  at  any  time. 

Q.  Did  you  ever  inquire  into  it,  to  ascertain  what 
your  daughter  did  with  the  money  you  turned  over  to 
her? 

Mr.  BIRDSEYE:    I  object;  nothing  to  do  with  this. 

Objection  sustained. 

Complainant  excepts  and  exception  allowed. 

Q.  You  never  saw  the  money  or  any  part  of  it,  after 
that? 

Mr.  BIRDSEYE:  I  object  to  testimony  about  her 
daughter's  money. 

Mr.  LUND :  I  mean,  money  that  you  claimed  to  have 
turned  over  to  him. 

A.  Yes,  sir;  as  I  told  you,  he  has  kept  me  since  his 
father  has  lost  everything  he  had,  he  has  helped  to 
keep  me. 

Q.  You  don't  know  where  he  got  the  money  for  that, 
do  you? 

A.  It  was  what  money  his  grandmother  had  left  him, 
some  of  it.  I  know  that,  because  he  told  me  so.  That 
is  the  only  information  I  have  about  it.  He  has  not 
been  working  all  of  these  years ;  he  has  not  worked  very 
much  since  his  father  lost  everything.  He  always 
worked  while  they  were  working  at  the  mill,  but  not 
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steady.     I  don't  know  whether  he  drew  his  pay  regu- 
larly; I  knew  nothing  about  the  sawmill  business. 
CROSS-EXAMINATION. 

The  WITNESS:  I  don't  know  that  James  did  not 
draw  any  pay  from  his  father  for  the  last  year  or  so 
that  he  worked  for  him ;  I  know  nothing  about  their  mill 
affairs ;  that  is  something  I  never  bothered  with.  I  have 
heard  it  discussed  between  them. 

Mr.  LUND:    Wait  a  moment;  I  object. 

Objection  sustained. 

The  WITNESS:  I  say  I  know  James  had  a  bank 
book  at  Northport,  I  know  it  because  I  saw  his  bank 
books,  his  checks.  I  don't  know  whether  that  bank 
book  included  all  the  money  that  he  might  have ;  I  don't 
know  how  much  he  had  at  all. 

Mr.  LUND:  I  want  to  ask  you,  Mr.  Birdseye,  to 
have  Mr.  Hanley  produce  his  bank  book  and  his  can- 
celed checks  with  the  Northport  State  Bank. 

Mr.  BIRDSEYE:    Which  one? 

Mr.  LUND :    The  young  man  there. 

The  WITNESS:  With  reference  to  deeding  this 
property  to  my  son  James,  I  signed  that  deed.  The  cir- 
cumstances of  the  deeding  of  that  property  to  him  on 
the  2d  of  May,  two  years  ago,  he  wanted  to  start  a 
woodyard  with  it.  I  heard  the  matter  talked  over  be- 
tween him  and  his  father.  I  know  the  price  of  fifteen 
hundred  dollars  was  agreed  upon  for  the  property. 
James  and  his  father  had  been  talking  about  Jim  buy- 
ing that  property,  I  think  it  had  been  a  year,  as  near 
as  my  knowledge  goes ;  the  boy  had  wanted —  These  lots 
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were  on  a  spur  railroad  here  in  Spokane,  in  the  lumber 
part  of  the  city.    I  heard  no  talk  as  to  why  Mr.  Hanley 
wanted  to  sell  the  lots  to  him. 

Q.  When  did  you  first  begin  to  hear  that  there  was 
trouble  about  your  husband's  business 

Mr.  LUND:  I  object,  as  immaterial.  We  did  not 
go  into  it. 

The  COURT:  It  is  not  proper  cross-examination.  I 
sustain  the  objection. 

Mr.  BIRDSEYE:  Q.  Do  you  know  what  Mr. 
Hanley's  intention  was  in  selling  these  lots  and  deeding 
them  to  Jim 

Mr.  LUND:  I  object  to  that;  it  is  pretty  hard  for 
her  to  tell  it. 

The  COURT:  I  will  sustain  the  objection.  She  has 
stated  what  she  said  and  did.  She  has  no  other  means 
of  ascertaining  his  intentions,  that  I  know  of. 

The  WITNESS:  I  could  not  tell  you  what  my  hus- 
band did  with  that  fifteen  hundred  dollars,  whether  he 
used  it  in  his  business  or  something  else.  I  said  that  I 
kept  the  money  which  Jimmie's  grandmother  entrusted 
to  me  for  him,  until  he  should  become  of  age,  as  she  told 
me  to.  I  mean  by  that,  I  kept  it  in  a  little  sack  in  the 
box  she  gave  it  to  me  in.  She  instructed  me,  when  she 
gave  it  to  me,  that  the  boy  was  not  going  to  have  it 
until  he  was  of  age ;  that  I  was  to  keep  it  in  my  posses- 
sion ;  that  the  money  was  to  be  buried  as  she  had  it.  She 
never  told  me  where  she  kept  her  money  until  she  gave 
it  to  me.  At  the  time  she  gave  me  this  money  for  James 
she  gave  me  no  reason  for  it;  my  son  was  always  good 
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to  her  and  had  lived  with  her,  and  cut  her  wood,  and 
made  her  fires  and  taken  care  of  her.    At  her  death  she 
jleft  as  relatives  my  oldest  daughter;  she  had  no  rela- 
tives living  at  all.     My  husband  was  her  son. 
REDIRECT  EXAMINATION. 

The  WITNESS :  The  grandmother  left  no  will  and 
her  estate  was  never  probated  in  this  county,  or  any- 
where else. 

RECROSS-EXAMINATION. 

The  WITNESS:  She  left  no  real  estate,  no  land; 
she  sold  all  her  real  estate  before  she  died.  She  had  no 
land  when  she  died  and  all  she  left  was  personal  prop- 
erty. 

Witness  excused. 

Thereupon  a  recess  was  taken  until  2  o'clock  p.  m. 

Trial  resumed  2  o'clock  p.  m.,  January  4,  1911. 

Mr.  LUND :  If  Your  Honor  please,  it  was  agreed 
between  Mr.  Birdseye  and  myself  this  morning  that  he 
would  waive  proof  of  the  qualification  of  the  trustee. 
I  don't  know  whether  Your  Honor  heard  that  or  not. 

The  COURT:     Yes,  sir. 

Mr.  LUND:  I  want  to  offer  in  evidence  certified 
copy  of  this  deed  from  James  P.  Hanley  and  wife  to 
James  M.  Hanley,  the  defendant,  for  the  purpose  of 
showing  the  title  of  record. 

The  COURT :  For  the  purpose  of  showing  the  title, 
without  encumbering  the  record  with  the  deed,  if  coun- 
sel will  stipulate  as  to  the  date  on  which  it  was  recorded, 
I  will  take  that. 
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Mr.  LUND:  It  is  admitted  in  the  pleadings  that  it 
was  recorded  at  a  particular  place,  but  I  find  I  did  not 
allege  the  time  it  was  recorded. 

Mr.  BIRDSEYE:  I  object  to  that.  I  think  if  we 
were  to  be  charged  with  fraud  for  delay  in  recording 
the  instrument,  we  should  be  advised  of  that;  there  is 
no  pleading  or  any  issue  in  the  case  in  any  way  on  that. 

The  COURT:  It  is  not  necessary  that  the  parties 
should  plead  all  of  the  circumstances  relating  to  the 
deed.  They  charge  the  deed  was  fradulent.  This  is 
merely  a  circumstance  tending  to  prove  that  fact,  like  a 
great  many  other  circumstances. 

Mr.  BIRDSEYE:  I  think  if  they  relied  upon  delay 
in  recording,  they  ought  to  have  advised  us  of  that,  so 
we  might  be  prepared  to  meet  it  and  know  what  we  were 
to  meet. 

Objection  overruled. 

Mr.  LUND:  Will  you  stipulate  into  the  record  the 
deed  was  filed  for  record 

Mr.  BIRDSEYE:  Certified  copy  from  the  Auditor's 
office  shows  that? 

Mr.  LUND:  Yes,  sir,  certified  under  the  seal  of  the 
auditor;  filed  for  record  in  the  office  of  the  Auditor  of 
Spokane  County  on  the  18th  day  of  July,  1910,  at  12:50 
p.  m.,  at  the  request  of  James  P.  Hanley,  and  recorded 
on  page  264  of  Book  "D"  of  Deeds. 

Mr.  BIRDSEYE:  I  will  admit  the  record  shows 
what  he  has  read. 

The  COURT :  Is  that  the  grantor  in  the  deed,  or  the 
grantee? 

Mr.  LUND:    That  is  the  father. 
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O.  F.  KELLY,  sworn  on  behalf  of  complainant,  tes- 
tified : 

DIRECT  EXAMINATION. 

My  name  is  O.  F.  Kelly.  I  reside  at  Deer  Park;  I 
have  lived  in  Deer  Park  about  twenty-two  years.  I  am 
president  of  the  First  State  Bank  and  also  run  a  mer- 
cantile business  there.  I  became  president  of  the  First 
State  Bank  in  1909.  My  father  was  president  before 
me  and  started  the  bank,  and  I  succeeded  to  his  position 
when  he  died.  Mr.  Irish,  the  cashier  of  the  bank,  had 
charge  of  the  bank.  I  gave  very  little  attention  to  the 
details  of  the  business.  I  did  not  learn  of  the  amount 
of  the  loan  that  had  been  obtained  by  Mr.  Hanley  from 
the  bank  until  at  the  time  the  Crescent  Lumber  Com- 
pany started  their  proceedings  against  Hanley.  After 
learning  of  the  fact  and  after  this  attachment  was  laid, 
myself  and  others  interested  in  the  bank  had  several 
conferences  with  Mr.  Hanley,  in  reference  to  his  affairs 
here  in  Spokane.  I  think  the  first  conference  was  in 
your  (Mr.  Lund's)  office.  There  was  present  Mr.  Han- 
ley, I  believe,  and  John  Hanley  and  myself,  Mr.  Olson, 
and  I  believe  Mr.  Danson  was  there,  Mr.  Hanley's  at- 
torney at  that  time. 

Q.     Mr.  R.  J.  Danson,  of  this  city? 

A.  Yes,  sir.  I  remember  Mr.  T.  B.  Moore,  of  the 
Crescent  Lumber  Company,  and  Mr.  B.  H.  Kizer,  his 
attorney,  they  were  present  also.  I  remember  the  occa- 
sion of  a  meeting  at  your  (Mr.  Lund's)  office,  along 
about  the  26th  or  27th  of  July  of  1910,  when  the  sub- 
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ject  of  the  conveyance  of  these  four  lots,  the  house  and 
lot  in  Lidgerwood,  was  mentioned,  and  the  bill  of  sale 
that  had  been  given  by  Mr.  Hanley  to  his  son  was 
brought  up.  The  way  the  matter  came  up  was,  if  I  re- 
member right,  we  were  talking  and  trying  to  get  a  line- 
up on  Mr.  Hanley's  debts,  to  see  how  the  thing  would 
work  out,  if  there  was  any  possible  way  to  work  it  out. 

Q.  Do  you  recall  my  asking  him  the  specific  ques- 
tion, Mr.  Kelly,  in  the  presence  of  these  gentlemen,  as 
to  why  he  had  made  these  transfers,  and  whether  or  not 
there  was  any  consideration  for  them? 

Mr.  BIRDSEYE:     Which  Hanley,  James  P.? 

Mr.  LUND:    Yes. 

Mr.  BIRDSEYE:  Unless  made  in  the  presence  of 
the  defendant  here,  I  object.  James  P.  Hanley  is  not 
a  party  to  the  record.  If  he  was  a  party,  it  might  be 
competent. 

The  COURT:  In  an  equity  case,  the  Federal  Judge 
sits  merely  as  a  commissioner  to  take  the  testimony, 
and  he  is  not  supposed  to  exclude  testimony,  or  to  exer- 
cise the  ordinary  function  that  he  does  in  a  law  case. 
For  that  reason,  I  will  allow  your  question  and  over- 
rule the  objection. 

A.  He  said  he  transferred  those  lots  to  Jim,  or  to 
his  son,  in  order  to  bring  the  Crescent  Lumber  Com- 
pany to  time,  if  I  remember  right,  there  was  no  consid- 
eration at  all.  He  stated  that  there  was  no  consider- 
ation passed  from  Jim's  hands  to  him  for  that  transfer ; 
that  is  what  he  stated  up  there  in  the  office. 
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Q.  I  will  ask  you  what,  if  anything,  his  attorney, 
Mr.  Danson,  said  to  him  when  he  learned  of  the  fact 
that  he  had  made  these  transfers  on  that  occasion? 

Mr.  BIRDSEYE :    I  object  to  that. 

The  COURT:    I  will  sustain  the  objection  to  that. 

The  WITNESS:  I  recall  having  other  conferences 
with  Mr.  Hanley  and  his  sons,  with  reference  to  his 
affairs,  and  in  an  endeaver  to  adjust  the  bank's  mat- 
ters and,  if  possible,  permit  him  to  continue  the  busi- 
ness. Those  conferences  were,  I  think,  in  the  latter  part 
of  August,  if  I  remember  right,  we  had  a  meeting,  I 
think  it  was  in  Mr.  Danson's  office. 

Q.     You  mean  July,  don't  you 

A.  Latter  part  of  July,  in  Mr.  Danson's  office,  and 
some  talk  in  regard  to  what  was  owing  to  wages,  and 
one  of  the  boys  said 

Mr.  BIRDSEYE:    I  object  to  what  the  boy  said. 

Mr.  LUND :    In  reference  to  this  transfer. 

The  COURT :  It  will  probably  save  time,  if  you  will 
direct  his  attention  more  specifically  to  the  statement, 
Mr.  Lund. 

The  WITNESS:  I  remember  about  our  arriving  at 
the  tentative  agreement  with  Mr.  Hanley  with  reference 
to  settling  the  claim  of  the  Crescent  Lumber  Company, 
and  that  we  met  in  Mr.  Will  G.  Graves'  office,  in  the 
Fernwell  Building.  I  remember  that  Mr.  Graves  had 
prepared  an  agreement,  which  Mr.  Hanley  had  agreed 
to  sign.  I  remember  that  occasion.  I  remember  of  Mr. 
James  Hanley,  this  young  man,  being  present,  and  J. 
P.  Hanley,  his  father. 
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Q.  And  directing  Mr.  Moore  and  myself  to  go  down 
and  take  up  the  deed  to  this  lot  that  was  at  Broberg  & 
Schuler's  office  and  pay  the  balance? 

A.     Yes,  I  remember  that. 

Q.  Do  you  recall  what  the  arrangement  was  that 
Mr.  Hanley  had  agreed  to  make  in  reference  to  settle- 
ment? 

Mr.  BIRDSEYE:  I  object,  unless  it  was  consum- 
mated. If  it  was  simply  a  matter  that  was  negotiated, 
not  executed  or  executed. 

Mr.  LUND:  It  goes  to  show  the  dealings  of  those 
parties  with  reference  to  this  property. 

Mr.  BIRDSEYE:  Furthermore,  if  it  was  reduced 
to  writing,  that  would  be  the  best  evidence  of  it. 

The  COURT:  So  far  as  any  written  agreement  is 
concerned,  of  course  the  document  itself  would  be  the 
best  and  only  competent  evidence. 

Mr.  BIRDSEYE:  The  agreement  was  never  exe- 
cuted or  signed. 

Mr.  LUND :  It  was  never  executed  nor  signed ;  I  am 
directing  his  attention  to  conversations  that  led  up  to  it. 

The  COURT :    You  may  answer. 

A.  The  agreement  was,  if  I  remember,  that  Mr. 
Hanley  was  to  reduce  the  indebtedness. 

Mr.  BIRDSEYE:  I  object  to  that;  I  don't  think 
that  is  within  the  scope  of  the  question. 

The  COURT:  Not  what  the  agreement  was,  be- 
cause there  was  no  agreeemnt  entered  into;  any  of  the 
statemnts  which  were  made  by  Mr.  Hanley  would  be 
competent. 
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Mr.  LUND :  It  was  only  oral,  if  he  agreed  to  make 
any  reduction  in  the  indebtedness. 

Mr.  BIRDSEYE:  In  the  presence  of  the  de- 
fendant ? 

Mr.  LUND :    Yes,  sir. 

The  WITNESS:  They  were  to  take  up  the  balance 
or  there  was  a  balance  of  fifty  dollars  on  those  lots,  and 
Mr.  Moore  went  down  to  the  office  of  Broberg  & 
Schuler,  I  believe  it  is,  is  it  not,  and  paid  up  the  balance 
on  those  lots,  and  Mr.  Hanley  was  to  reduce  the  indebt- 
edness to  the  Crescent  Lumber  Company,  and  I  think  it 
was  six  thousand  dollars;  I  am  not  sure  those  were  the 
exact  figures ;  and  in  turn  Hanley  was  to  give  them 
scurity  on  the  house  and  lots  out  here  for  the  balance  of 
the  six  thousand. 

The  COURT:  In  whose  behalf  did  Moore  take  up  the 
deed? 

A.     Mr.  Hanley 's. 

O.  \\'hat,  if  anything,  was  to  be  done  in  reference  to 
to  crediting  on  this  six  thousand  dollars  the  value  of  cer- 
tain lumber  that  had  already  been  shipped  and  for  which 
they  had  not  accounted,  do  you  recall? 

A.  If  I  remember,  they  were  to  go  up  there  and  go 
to  work.  They  w'ere  to  ship  so  many  cars  of  lumber,  and 
that  the  Crescent  Lumber  Company  was  to  pay  the  First 
State  Bank  a  thousand  dollars,  I  believe,  on  the  indebt- 
edness ;  was  to  deposit  a  thousand  dollars  to  the  credit  of 
Hanley  in  the  First  State  Bank  and  apply  the  balance  of 
those  four  cars  of  lumber  on  this  six  thousand  dollars. 
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Q.  This  thousand  dollars  was  to  be  used  for  what 
purpose  by  Mr.  Hanley,  if  that  arrangement  was  car- 
ried out? 

Mr.  BIRDSEYE:  I  object;  it  was  an  unexecuted 
agreement,  merely  a  discussion ;  it  never  went  to  a  meet- 
ing of  the  minds. 

The  COURT:  I  will  sustain  the  objection,  unless  it 
was  something  that  Mr.  Hanley  said  in  regard  to  this 
particular  property;  general  negotiations  would  not  be 
material ;  I  think  it  is  too  remote. 

Mr.  LUND :  I  am  trying  to  show  he  was  dealing  as 
though  he  was  the  owner  of  this  property. 

The  COURT :  You  can  prove  any  statement  he  made 
as  to  this  particular  property,  but  as  to  general  dealings 
outside  of  that,  the  general  dealing  is  too  remote.  I  think. 

The  WITNESS:  He  said  he  was  willing  to  give  a 
mortgage  upon  these  four  lots,  James  P.  Hanley  did,  to 
the  Crescent  Lumber  Company. 

Q.  When  did  he  object,  or  when  did  it  fall  through, 
if  you  can  state? 

Mr.  BIRDSEYE:  I  object,  as  calling  for  the  conclu- 
sion of  the  witness.  If  he  can  state  the  conversation,  the 
court  can  draw  the  conclusion. 

The  Court :  I  think  that  is  bringing  in  elements  here 
that  are  not  material,  unless  it  had  something  to  do  with 
this  particular  property. 

Complainants  excepts  and  exception  allowed. 
The  WITNESS:     I  remember  in  these  conferences 
that  were  had  with  Mr.  Hanley    about    discussing  the 
value  of  his  property,  about  his  discussing  it. 


James  M.  Hanlcy.  69 

(Testimony  of  O.  F.  Kelly.) 

Q.  What  did  he  say  was  the  value  of  his  property 
up  there? 

Mr.  BIRDSEYE:  I  object  as  indefinite  in  time,  and 
being  very  remote  from  the  execution  of  the  deed  in 
question. 

Mr.  LUND:  He  has  already  testified  the  property 
was  of  the  same  value  at  the  time  he  made  this. 

The  Court :  Yes,  he  has  testified  the  property  was  of 
the  same  value,  covering  all  of  this  period.  You  may 
answer. 

The  WITNESS:     As  to  the  value  of  the  property 

up  there  ? 

Q.     Yes. 

The  COURT :    This  was  in  July,  I  understand. 

Mr.  LUND :    Yes,  latter  part  of  July. 

Objection  overruled. 

A.  He  said  the  mill  and  land  up  there,  was  worth,  if 
I  remember  right,  about  tw^enty  thousand  dollars,  and 
said  if  it  was  to  be  sold,  why,  he  did  not  think  you  could 
realize  over  fifteen  thousand  dollars  on  it.  In  reference 
to  his  ability  to  have  paid  his  debts,  if  he  had  been  forced 
to  pay  according  to  the  terms  of  his  obligations,  he  said 
he  could  not  pay  out.  I  have  lived  up  about  Deer  Park 
for  quite  a  time.  I  was  not  personally  acquainted  wMi 
Mrs.  Hanley,  the  mother  of  J.  P.  Hanley ;  I  have  seen  her 
around  there  a  good  many  times.  I  know  she  lived  in  a 
small  house  back  of  the  residence  that  the  Hanleys  lived 
in,  Hanley's  folks  and  himself,  a  one  roomed  shack,  used 
for  a  chicken  coop  at  one  time.     I  never  had  any  con- 
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versation     with  Hartley  at     any  time  in     reference  to 

whether  or  not  he  was  supporting  her. 

Q.  What  was  the  general  reputation  of  Mrs.  Julia 
Hanley,  that  is,  the  grandmother,  as  to  being  a  person 
of  means,  if  you  know,  general  reputation? 

Mr.  BIRDSEYE:  I  object  as  incompetent  and  inad- 
missible. 

The  COURT:  I  am  inclined  to  agree  with  you.  He 
may  answer  for  the  reason  stated  a  while  ago. 

A.  Well,  from  what  I  always  learned  of  her,  she  had 
to  depend  on  Hanley  for  everything  that  she  got. 

Mr.  BIRDSEYE :  I  move  that  in  view  of  the  answer, 
it  be  stricken  as  inadmissible  and  incompetent,  so  far  as 
he  learned. 

The  COURT :  I  will  reserve  my  ruling  until  the  final 
decision  of  the  case. 

CROSS  EXAMINATION. 
The  WITNESS:  Yes,  I  say  the  old  lady  lived  in 
what  was  formerly  a  chicken  coop.  It  had  been  im- 
proved very  little,  to  render  it  habitable.  As  to  whether 
it  was  a  fit  habititation  for  a  person  to  live  in,  I  don't 
know  as  I  would  care  to  live  in  it  myself.  I  can't  state 
the  size  of  the  building.  I  have  been  in  the  building.  It 
was  not  plastered.  I  don't  know  anything  about  the  old 
lady  being  very  eccentric  and  miserly  and  desiring  to  live 
that  way.  I  was  rather  young  at  that  time,  only  I  have 
been  in  the  building  and  was  there  and  have  seen  the  old 
lady.  I  never  heard  from  general  repute  that  she  was 
miserly  and  inclined  to  live  very  meagerly  and  poorly; 
that  was  not  the  general  talk.    At  one  of  our  meetino-s. 
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and  I  can't  state  just  the  date,  in  some  of  these  confer- 
ences, Mr.  Hanley  stated  that  his  mill  at  Northport  was 
worth  twenty  thousand  dollars,  but  if  sold,  might  not 
bring  that,  as  I  stated.  That  was  after  the  Crescent 
Lumber  Company  had  started  their  proceedings.  Yes, 
it  was  in  an  effort  on  the  part  of  the  bank  and  Mr.  Han- 
ley to  secure  some  sort  of  a  compromise  with  the  Cres- 
cent Lumber  Company,  so  he  could  go  on  and  operate 
the  plant.  It  was  not  at  that  time  that  he  said  his  mill 
might  not  sell  for  twenty  thousand  dollars,  it  was  at- 
tached and  that  his  property  was  attached.  At  that  time 
there  was  a  mortgage  on  the  mill.  It  was  close  to  the 
latter  part  of  July ;  I  can't  state  the  exact  date. 

The  COURT :  You  know  when  the  property  was  at- 
tached ? 

A.     That  the  Crescent  Lumber  Company  levied  their 

attachment  ? 

The  COURT:  Yes.  You  said  a  while  ago,  it  was 
after  these  proceedings  were  commenced  that  you  had  a 
conversation  with  him.  Was  not  the  attachment  levied 
very  shortly  afterwards,  and     before  this  matter  was 

taken  up? 

A.  Very  shortly  after,  but  I  don't  remember  the  ex- 
act date. 

Q.  Is  it  not  af  act  that  you  were  trying  to  settle  with 
the  Crescent  Lumber  Company  because  they  had  at- 
tached everything,  even  the  property  that  your  bank  had 
a  mortgage  on? 

A.     We  tried  to  come  to  a  settlement,  all  of  us  to- 


^2  R.  F.  Knight  vs. 

(Testimony  of  O.  F.  Kelly.) 

g-ether,  the  bank  and  the  Crescent  Lumber  Company  and 

Hanley. 

Q.  You  did  not  talk  settlement  until  after  the  Cres- 
cent Lumber  Company  had  levied  its  attachment,  did 
you? 

A.  They  had  not  levied  their  attachment  yet.  I 
know  it,  because  we  talked  of  it  up  there  in  the  hotel;  we 
had  a  meeting  one  evening;  they  were  getting  ready, 
gettmg  their  papers  out,  and  getting  ready  to  do  busi- 
ness. I  am  not  quite  sure  now  that  they  had  not  levied 
their  attachment  when  Mr.  Hanley  stated  that  he  did  not 
know  the  mill  would  sell  for  twenty  thousand  dollars.  I 
don't  think  it  is  a  fact  that  the  reason  that  he  said  that 
the  occasion  of  his  saying  that  was  because  everything 
was  attached  and  all  of  his  creditors  were  after  him. 

Q.  When  did  you  first  become  alarmed  about  your  in- 
debtedness, before  or  after  the  attachment  of  the  Cres- 
cent Lumber  Company? 

The  COURT:-  He  said  he  didn't  know  anything 
about  it  until  that  time. 

Q.  Is  it  not  a  fact  that  3-ou  did  not  take  up  any  nego- 
tiations with  Mr.  Hanley  about  securing  this  agreement 
or  this  mortgage,  until  after  3^ou  had  become  alarmed 
about  the  attachment  of  the  Crescent  Lumber  Company? 

A.  You  mean  the  mortgage  on  the  property  at 
Northport  ? 

Q.     Yes. 

A.     The  mill  and  such  as  that^ 

Q.     Yes. 
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A.  I  don't  know;  Mr.  Irish  took  that  up  with  him. 
I  can't  give  you  the  exact  date  now,  the  first  time  when 
I  began  to  take  this  matter  up  with  Mr.  Hanley.  The 
cause  of  my  starting  in  at  that  time  to  compromise,  to 
settle  the  matter  at  that  time,  was  for  the  simple  reason 
that  the  Crescent  Lumber  Company  was  stepping  in,  we 
didn't  know  what  they  had  coming,  and  didn't  know 
how  things  stood,  and  we  wanted  to  come  to  a  settlement 
of  some  kind,  to  see  how  we  were  coming  out.  I  had 
not  been  worried  about  Mr.  Hanley's  indebtedness  be- 
fore ;  I  did  not  know  of  it. 

Q.  The  officers  of  the  company  had  not  become 
alarmed  or  worried  about  it,  as  far  as  you  know,  until 
the  Crescent  Lumber  Company  began  to  step  in,  did 
they? 

A.  The  facts  of  the  case  are,  they  did  not  know 
anything  about  it,  about  the  loan,  the  size  of  the  loan. 
You  are  to  understand  now^  that  the  officers  of  the  bank 
did  not  know  anything  about  the  size  of  Mr.  Hanley's 
loan  from  the  bank. 

Q.  Now  let  us  see  if  you  can  answer  my  question. 
Is  it  not  a  fact  that  you  or  the  officers  of  the  bank  were 
not  particularly  concerned  about  your  own  indebtedness 
from  Hanley,  until  the  Crescent  Lumber  Company  be- 
gan to  step  in  with  its  claim  ? 

The  COURT:  This  witness  said  he  did  not  know 
what  the  indebtedness  was  prior  to  that  time. 

Mr.  BIRDSEYE:  That  may  be,  but  I  want  to  see 
if  he  was  pressing  for  it ;  he  probably  knew  there  was  a 
debt  of  some  kind. 
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The  COURT :    He  can  answer  the  question. 

A.  Why,  when  the  Crescent  Lumber  Company 
stepped  in  there  with  its  claim,  and  was  going  to  try  to 
tie  up  things  in  there,  of  course  we  naturally  got  out 
to  protect  our  own  interests.  Up  to  that  time,  we  didn't 
know  anything  about  it;  did  not  have  any  interest  to 
protect.  My  connection  with  the  bank  at  that  time  was 
as  president.  I  knew  that  Hanley  had  an  account  there. 
I  knew  he  owed  the  bank  several  hundred  dollars  at  that 
time.  I  didn't  know  that  he  owed  the  bank  several 
thousand  dollars.  I  did  not  know  that  our  bank  held 
Mr.  Hanley's  paper  to  the  amount  of  something  like 
twenty  thousand  dollars,  approximately,  then;  didn't 
know  anything  about  the  size  of  the  indebtedness.  Yes, 
I  was  president  of  the  bank.  I  told  you  that  I  don't  re- 
member the  exact  date  I  first  learned  Mr.  Hanley  was 
indebted  to  the  bank  in  a  very  considerable  sum  of 
money.  With  reference  to  these  conferences,  that  was 
in  July  and  August  that  these  meetings  were  had. 

The  COURT:  Do  you  contend  those  conferences 
took  place  before  the  attachment,  Mr.  Lund  ? 

Mr.  LUND :  They  had  a  meeting  before  the  attach- 
ment, in  response  to  the  bank  examiner's  notification  to 
them  about  these  loans. 

Mr.  BIRDSEYE:  Is  that  any  one  of  those  confer- 
ences that  you  are  referring  to  ? 

The  COURT:  That  was  just  a  meeting  of  the  offi- 
cers of  the  bank,  was  it? 

Mr.  LUND:    Yes  sir. 
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The  COURT :  The  conference  at  which  Mr.  Hanlcy 
was  present  took  place  after  the  attachment,  didn't  it? 

Mr.  LUND:    Yes,  sir. 

Q.  The  question  was,  when,  with  reference  to  these 
conferences,  did  you  first  learn  of  Mr.  Hanley's  large 
indebtedness  to  the  bank? 

A.     Which  conference  do  you  mean? 

Q.     That  you  have  been  testifying  about. 

The  COURT :  The  conference  at  which  Mr.  Hanley 
was  present. 

A.  It  was  after  we  learned  of  his  indebtedness  to 
the  bank,  that  we  had  these  meetings.  When  Hanley 
said  the  mill  was  worth  twenty  thousand  dollars,  I  know 
he  referred  to  the  whole  plant  up  there,  and  not  simply 
to  the  sawmill ;  including  all  of  the  lands  there,  and  also 
including  the  planing  mill,  but  not  including  the  lum- 
ber; it  did  not  include  the  logs.  The  proposition  was 
twenty  thousand  dollars  for  the  real  estate  and  the  plan- 
ing mill  and  the  sawmill.  That  was  made  after  this 
attachment,  when  everything  was  tied  up.  He  said  he 
didn't  know  as  it  would  sell  for  twenty  thousand  dollars. 
I  think  all  of  Mr.  Hanley's  creditors  were  right  after 
him  then,  as  well  as  the  bank.  What  kept  him  after 
them  was  those  proceedings  got  up,  got  everybody 
alarmed  that  he  was  owing. 

Q.     What  proceedings  do  you  refer  to? 

The  COURT :  An  attachment  always  starts  creditors 
up,  and  the  Court  will  take  judicial  notice  of  some 
things. 

Mr.  BIRDSEYE:     Very  good. 
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The  WITNESS:  I  am  positive  of  the  time  Hanley 
said  the  mill  was  worth  over  twenty  thousand  dollars. 
I  am  positive  that  he  said  that  at  that  time  I  referred  to. 
There  was  present  at  that  meeting  Mr.  Olson,  Mr. 
Lund,  Mr.  Hanley  and  myself.  I  mean  Mr.  James  P. 
Hanley,  the  bankrupt.  I  think  Jimmie  Hanley  was 
there,  yes.  The  place  was  Mr.  Lund's  office.  That  was 
at  his  old  office  in  the  Rookery  Building,  I  think  that  is 
the  building.  I  don't  remember  the  exact  date  when 
Mr.  Hanley  said  that  he  could  not  meet  his  obligations, 
if  forced  to;  that  was  also  in  Mr.  Lund's  office.  That 
was  during  one  of  those  numerous  conferences  after  the 
attachment.  He  said  at  that  time  he  could  not  meet  his 
obligations,  if  he  he  was  forced  to.  It  was  also  in  Mr. 
Lund's  office  that  Mr.  James  P.  Hanley  said  that  he  had 
deeded  this  lot  to  his  son  Jimmie  without  any  consider- 
ation and  to  bring  the  Crescent  Lumber  Company  to 
time. 

The  COURT :  Q.  Was  that  at  the  same  conference 
you  testified  to  a  moment  ago,  when  you  stated  who  were 
present? 

A.     No,  this  is  a  different  meeting. 

I  had  several  conferences. 

The  COURT:  I  thought  he  had  named  the  parties 
already.    Go  ahead  and  name  the  parties. 

The  WITNESS:  Mr.  Olson,  myself,  Mr.  Hanley, 
Mr.  Lund  and  Mr.  Irish  and  I  don't  remember  who 
else. 

Q.  And  you  saw  him  in  Mr.  Lund's  office.  Who 
else  was  there? 
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A.     Mr.  Hanley's  attorney,  Danton. 

Q.     Who  else  was  there? 

A.     I  think  Jim  Hanley  was  present. 

Q.     You  think  Jim  Hanley  was  there? 

A.  Yes,  sir.  I  now  testify  that  on  that  occasion 
James  P.  Hanley,  now  bankrupt,  said  that  he  had  trans- 
ferred this  property  to  his  son  to  bring  the  Crescent 
Lumber  Company  to  time  and  without  any  consideration 
whatever.  He  came  to  say  that  because  they  got  him  in 
a  corner  and  got  to  talking  about  it,  and  that  is  how  it 
happened  to  come  up,  they  got  to  talking  about  his  debts. 
There,  with  all  of  our  bank  people  and  our  lawyers,  he 
said  this.  We  did  not  have  him  mesmerized  or  under 
any  kind  of  spell  to  make  him  talk  that  way. 

Q.  How  did  a  man  come  to  talk  that  way,  against 
his  interest,  such  talk  as  that,  in  the  enemy's  camp? 

A.     Well,  it  was  of  his  own  free  will. 

Mr.  LUND :     I  object  to  that. 

Objection  sustained. 

The  WITNESS :  I  think  I  have  answered  the  ques- 
tion before  as  to  how  this  conversation  came  up.  W^ell, 
we  got  to  talking  about  the  Crescent  Lumber  Company, 
and  about  their  lumber,  that  they  were  going  to  try  to 
get  out  of  him,  and  he  said  that  he  deeded  this  property 
over  to  Jim  to  bring  the  Crescent  Lumber  Company  to 
time.  He  did  not  explain  how  it  was  going  to  bring 
the  Crescent  Lumber  Company  to  time,  that  I  remem- 
ber. 

Q.     Now,  this  deed  to  James  was  on  the  2d  of  May, 
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1910.     When  was  it  that  Hanley  made  that  statement, 

how  long  after  that  time  ? 

The  COURT:  He  fixed  the  time  as  the  latter  part 
of  July. 

The  WITNESS:  And  he  said,  also,  at  that  time, 
that  James  did  not  pay  him  anything.  I  don't  know 
how  he  happened  to  make  the  remark;  just  the  general 
talk  we  were  talking  there. 

Q.  Now,  you  say  when  Mr.  Moore  took  up  this 
deed,  and  paid  this  balance — of  what? 

A.  I  think  it  was  fifty  dollars;  I  am  not  quite  sure 
about  the  amount,  but  they  went  down  for  the  purpose 
of  taking  out  the  balance  due  on  the  property,  on  the 
lots.  I  am  not  certain  who  was  present  at  that  time. 
I  would  not  be  positive,  I  cannot  say  Jimniie  Hanley, 
this  young  man,  was  there. 

Q.  Now,  is  not  this  the  fact  about  that,  that  it  was 
proposed  that  the  young  man,  James  M.  Hanley,  the 
defendant  here,  should  make  a  mortgage  of  these  lots 
to  somebody,  to  the  Crescent  Lumber  Company  or  to 
the  bank;  was  not  that  one  of  the  elements  of  that 
agreement  talked  over? 

A.     That  he  was  to  make  a  mortgage  ? 

Q.  Yes,  sir,  or  was  he  to  deed  the  property  to 
James  P.  Hanley,  his  father,  and  he  make  a  mortgage? 

A.  I  think  his  father  was  to  make  the  mortgage  on 
the  property.  I  don't  know  how  he  was  to  get  the  title 
to  the  property.  I  was  not  clear.  I  don't  remember 
now  that  it  was  not  talked  that  James  M.  Hanley,  the 
defendant  here,  should  put  the  mortgage  on  those  lots. 
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I  told  the  Court,  in  response  to  a  question  from  him,  that 
Mr.  Moore  paid  this  balance  on  one  of  those  lots  for  the 
elder  Hanley.  The  reason  I  say  that,  the  reason  I 
state  that,  was  because  that  was  my  understanding  of 
it  at  the  time  we  had  the  talk  up  there.  I  don't  remem- 
ber now  at  that  time  whether  the  title  of  the  property 
was  in  Jimmie  Hanley,  the  boy,  and  we  didn't  all  under- 
stand it  so.  I  said  I  was  not  certain  whether  the  money 
Mr.  Moore  paid  was  in  Jimmie's  name  or  J.  P.'s  name, 
the  old  gentleman;  the  old  gentleman  was  to  give  a 
mortgage  on  these  lots. 

Q.  How  was  he  to  give  a  mortgage  unless  he  had 
title  to  it? 

The  COURT:  I  don't  attribute  any  importance  to 
that  fact.  I  wanted  to  know  whether  he  represented 
the  Hanleys  or  the  bank. 

The  WITNESS:  This  agreement  never  went 
through.  That  agreement  contemplated  a  mortgage 
upon  the  homestead  and  all  of  the  property,  the  relin- 
quishments of  the  liens  of  the  Hanley  boys;  I  am  not 
clear  whether  a  mortgage  from  Jim  Hanley  on  these 
lots  was  also  in  the  agreement;  I  don't  remember. 
REDIRECT  EXAMINATION. 

Q.  To  refresh  your  recollections,  about  the  time 
when  you  learned  of  this  large  indebtedness  of  Hanley's 
to  the  bank,  did  not  the  bank  examiner  come  along  there, 
about  the  middle  of  July,  or  thereabouts,  just  before  this 
attachment  was  levied? 

A.  It  was  some  time  in  July,  I  know,  that  he  came 
along,  give  us  a  jogging  up  and  called  our  attention  to 
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it,  I  don't  remember  when.  That  was  the  first  time  I 
learned  of  the  indebtedness.  Mr.  Irish  immediately 
called  Mr.  Hanley  down  from  Northport  and  had  a  con- 
ference with  him  at  Deer  Park. 

Q.     And  as  a  matter  of  fact,  just  as  soon  as 

Mr.  BIRDSEYE:  I  object,  as  leading.  He  can  ask 
him  to  state  what  was  done  at  that  time. 

The  COURT:    The  objection  is  sustained  as  leading. 

The  WITNESS :  When  I  learned  of  the  amount  of  the 
indebtedness  of  Hanley  to  the  bank,  I  became  exercised 
over  it.  I  did  not  consider  him  good  for  it.  That  is 
true  of  the  other  directors  of  the  bank,  who  did  not 
pay  any  attention  to  their  duties. 

Mr.  BIRDSEYE:  I  object  to  his  speaking  for  the 
other  directors. 

The  COURT:  The  other  directors  are  of  no  avail 
here.     I  sustain  the  objection. 

Witness  excused. 

LOUIS  OLSON,  sworn  on  behalf  of  complainant, 
testified: 

DIRECT  EXAMINATION. 

The  WITNESS :  My  name  is  Louis  Olson.  I  reside 
at  Deer  Park,  right  in  town ;  I  have  lived  there  about 
a  year  and  a  half;  I  lived  in  the  country  twenty-three 
years,  twenty-four  next  spring.  I  was  one  of  the  di- 
rectors of  the  State  Bank  of  Deer  Park;  I  was  in  vmtil 
this  thing  happened,  from  the  time  that  it  was  organ- 
ized, after  Pete  Kelly  died,  I  was  president  of  it  and 
filled  his  term  out,  and  after  the  new  year  Mr.  Kelly  got 
elected  president  and  I  was  vice-president.     As  a  di- 
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rector  of  the  bank,  I  did  not  know  of  this  indebtedness 
of  Hanley  at  the  start,  but  it  was  some  time  in  February 
that  there  was  something  kind  of  came  up,  and  it  was 
one  evening  in  the  store  that  Will  Irish  came  to  the 
store  and  asked  me  if  I 

Mr.  BIRDSEYE:     I  object  as  hearsay. 

O.  I  just  wanted  to  get  the  time.  What  did  you  do 
in  reference  to  the  matter? 

A.  When  I  found  it  out,  I  told  Will  the  best  thing 
for  him  to  do,  that  is,  Irish 

Mr.  BIRDSEYE:  I  object.  He  can  state  what  was 
done. 

The  WITNESS :  I  told  Irish  to  go  and  see  what  he 
had  up  there,  that  was  the  idea,  as  security. 

Q.  Now,  later,  did  the  bank  examiner  come  along 
there  ? 

A.  That  was  along  the  first  part  of  the  summer.  He 
told — Will  Irish  was  not  there  at  the  time  when  the 
bank  examiner  was  there,  the  first  time,  but  he  told  Mr. 
Berg  and  also  my  bookkeeper,  who  was  in  the  store,  to 
tell  W^ill  Irish 

Mr.  BIRDSEYE:     I  object,  as  hearsay. 

The  WITNESS:  Coming  down  to  the  time  when  I 
and  Mr.  Kelly  had  a  meeting  with  Mr.  Hanley,  I  re- 
member it  was  in  your  (Mr.  Lund's)  office,  some  time 
in  July,  probably  the  25th  or  something  like  that,  I 
could  not  remember  the  date ;  it  was  along  there.  I  can 
state  all  that  I  know  were  present.  I  was  there,  Mr. 
Kelly  and  you  (Mr.  Lund)  and  Mr.  Irish,  Mr.  Moore 
was  there  also,  Mr.   Hanley,  old  man  Hanley,  and  I 
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think  his — I  can't  remember  that  I  saw  Jim  there  at 

any  time. 

Q.  What,  if  anything,  did  J.  P.  Hanley  acknowledge 
about  why  he  made  these  deeds  to  his  children? 

Mr.  BIRDSEYE:  I  object,  unless  in  the  presence 
of  the  defendant.  James  P.  Hanley  is  not  a  party  to 
this  record. 

The  COURT:  I  will  make  the  same  ruling  that  I 
did  awhile  ago;  confine  it  to  this  particular  property. 

A-Ir.  LUND:     Yes,  to  those  four  lots. 

The  WITNESS :  He  said  he  done  it  to  get  the  Cres- 
cent Lumber  Company  to  come  to  terms.  I  don't  re- 
member what,  if  anything,  he  said  about  any  money 
having  been  paid  for  the  transfers ;  I  could  not  remem- 
ber it;  I  don't  remember  what  he  said.  Mr.  Hanley 
said  the  mill  and  the  ground  was  worth  twenty  thousand 
dollars.  He  did  not  say  it  could  be  sold  for  that;  he 
said  he  didn't  know,  probably  for  not  more  than  fifteen 
thousand  dollars.  He  said  he  did  not  think  he  could 
pay  up  all  of  the  creditors  in  full ;  that  was  figured  out 
right  there,  that  he  could  not. 

O.  That  is,  he  figured  out  the  value  of  the  property 
and  the  amount  of  his  debts? 

A.  We  all  were  figuring  on  it;  of  course,  we  did, 
the  way  we  were  figuring  out,  it  was  something  like 
thirty-five  or  thirty-six  thousand  dollars  and  he  figured 
also  what  he  had  would  only  amount  to  forty  thousand 
and  his  properties  would  come  only  to  about  thirty-six 
thousand  dollars,  according  to  his  own  figures.  I  at- 
tended one  more  meeting,  and  that  is  about  all  I  did 
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attend.  That  was  at  the  meeting  at  Danson's  ofifice. 
I  dont'  think  that  was  the  next  day;  I  think  that  was 
another  time  that  we  came  down.  It  must  have  been 
later  on  that  something  was  said  with  reference  to  the 
deeds,  because  I  was  not  here.  I  was  not  present  in 
Mr.  Will  Graves'  office  at  the  time.  All  that  I  heard 
about  that  deed,  was  after  they  came  back  home,  Mr. 
Kelly  and  Will  Irish. 

CROSS-EXAMINATION. 

The  WITNESS:  These  conferences  where  this  talk 
was  had,  was  after  the  Crescent  Lumber  Company  at- 
tached Hanley's  property.  I  don't  know  whether  that 
was  the  same  time  that  he  said  he  could  not  pay  his 
debts,  could  not  pay  out  or  not;  probably  I  was  here 
three  times;  I  think  we  was  twice  in  your  (Mr.  Birds- 
eye's)  office.  Whatever  he  did  say,  that  was  after  the 
attachment  of  the  Crescent  Lumber  Company.  I  say 
we  were  all  figuring  up  the  value  of  his  property.  I 
don't  know  who  put  the  figures  on  the  property ;  he  gave 
the  value,  I  think,  himself,  and  they  were  set  down. 
He  gave  twenty  thousand  dollars  for  the  value  of  the 
mill  and  the  land.  I  don't  know  how  they  figured  for 
the  value  of  the  lumber ;  I  think  he  said  something  about 
fourteen  hundred  thousand  feet  of  lumber ;  I  don't  know 
how  much  per  thousand ;  I  don't  know  how  that  figured 
out;  somebody  got  a  better  head  than  I  to  figure  it.  I 
don't  know  anything  about  whether  he  reported  hav- 
ing one  million  seven  hundred  thousand  feet  of  lumber. 

The  COURT :  One  million  four  hundred  thousand  is 
what  he  testified  to  himself. 
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The  WITNESS:  One  million  four  hundred  thou- 
sand is  what  he  said.  I  heard  today,  I  did  not  hear  at 
that  time,  that  he  reported  it  as  of  a  value  of  seventeen 
to  twenty  dollars  a  thousand. 

Q.  What  value  did  he  put  on  it  that  time? 
A.  He  could  not  have  sold  the  lumber  at  that  time 
at  that  price;  you  know  it  and  I  know  it;  he  could  not 
sell  it  at  all  when  it  was  attached.  I  can't  remember 
figuring  up  the  value  of  the  property,  what  value  was 
put  on  the  one  million  four  hundred  thousand  feet  of 
lumber;  we  figured  in  round  figures.  When  I  say  it 
made  the  value  of  the  property  figure  up  to  thirty-five 
or  thirty-six  thousand  dollars,  I  think  the  one  million 
four  hundred  thousand  feet  of  lumber  was  included  in 
that;  I  think  everything  there  was  included,  but  I  don't 
know  the  price  per  thousand.  I  don't  know  how  they 
figured  it;  all  that  I  knew  was  that  they  figured  it  out, 
that  is  all  I  have  got  to  go  by.  I  don't  think  his  saw- 
logs  on  the  other  side  of  the  Columbia  River  were  fig- 
ured in  there.  Yes,  they  were  figured  in,  of  course  they 
were,  but  I  don't  think  they  were  figured  in  in  the  twenty 
thousand  dollars  for  the  mill,  that  is  what  I  mean.  I 
can't  remember  how  many  sawlogs  he  reported  over 
there;  it  seems  to  me  like  I  heard  something  like  one 
million  and  a  half;  I  think  it  was  something  like  five 
dollars  valuation  that  he  put  on  those  sawlogs. 

Q.     And  you  figured  this  all  in  together  and  made 
it  about  thirty-six  thousand  dollars? 

A.     I  don't  know  that  these  were  his  figures. 

Q.     What  did  you  make  his  debts? 
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A.     About  forty  thousand  dollars. 

Q.  You  made  the  debts  a  little  more  than  his  prop- 
erty? 

A.  Yes,  and  I  think  he  was  owing  it,  too.  I  could 
not  say  whether  it  was  at  the  first  or  second  one  of  these 
meetings  that  Mr.  Hanley  said  he  had  conveyed  the 
property  to  his  son  James  to  bring  the  Crescent  Lum- 
ber Company  to  time,  but  I  am  pretty  sure  he  said  that; 
it  is  pretty  hard  to  remember  a  year  and  a  half  back. 
There  was  present  the  same  men  as  I  said  a  little  while 
ago,  that  is,  me  and  Mr.  Carey  and  Mr.  Lund  and  Mr. 
Kizer,  Mr.  Hanley,  Mr.  Moore,  and  I  think  there  was 
probably  one  more  and  Hanley's  lawyer  at  that  time. 

Q.     Mr.  Kizer,  Mr.  Moore's  lawyer? 

A.  Yes,  he  was  there.  The  meeting  of  the  officers 
of  the  bank,  also  the  Crescent  Lumber  Company  and 
their  lawyer  and  Hanley,  and  the  bank's  lawyer;  I 
think  Lund  the  first  time  was  supposed  to  be  Hanley's 
lawyer,  if  I  ain't  mistaken;  Mr.  Lund  was  representing 
Mr.  Hanley  at  those  conferences,  that  is  what  I  think; 
a  fellow  by  the  name  of  Smith  represented  the  bank 
at  one  time  that  we  had  here,  but  he  was  not  here  at 
that  time.     Smith  was  not  there. 

Q.  Your  idea  is  that  Mr.  Lund  was  representing 
Mr.  Hanley  at  that  conference? 

A.  In  one  way,  we  thought  if  he  had  settled  things, 
it  would  have  been  better  for  all;  that  is  what  we  came 
there  to  have  those  meetings  for.  It  was  under  those 
circumstances  that  Mr.  Hanley  said  he  had  deeded  this 
land  to  them,  just  to  make  the  Crescent  Lumber  Com- 


86  R.  F.  Knight  vs. 

(Testimony  of  Louis  Olson.) 

pany  to  come  to  terms.  He  did  not  explain  how  that 
was  going  to  bring  the  Crescent  Lumber  Company  to 
terms,  not  that  I  remember. 

Q.  Now,  Mr.  Olson,  that  deed  to  James  Hanley  was 
on  the  2d  of  May,  and  this  conversation  was  after  the 
attachment  of  the  Crescent  Lumber  Company,  the  latter 
part  of  July.  Now,  did  he  explain  to  you,  or  give  any 
reasons  how  that  would  bring  them  to  time? 

A.  Not  that  I  remember,  and  I  don't  thing  that  he 
did.  There  was  something  said  that  the  Crescent  Lum- 
ber Company  went  back  on  them,  and  not  wanting  to 
take  the  lumber  when  he  wanted  to  ship  it ;  I  remember 
that;  I  said  I  could  not  remember,  in  answer  to  Mr. 
Lund,  whether  Mr.  Hanley  said  at  that  time  that  his 
son  James  did  not  pay  him  any  money  for  the  lots.  It 
was,  it  must  be  somewhere  the  middle  of  February  that 
T  told  Will  Irish  to  go  up  and  see  what  Hanley  had  up 
there.  He  came  back  well  satisfiied  in  one  way,  he 
thought  he  was. 

Q.     How  is  that? 

A.  I  don't  know ;  I  could  not  say  for  sure ;  of  course, 
he  talked  sometimes  he  talked  like  he  was  satisfied  and 
another  time  he  did  not.  I  didn't  know  anything  about 
a  mortgage  being  taken  from  Hanley  on  the  26th  of 
February,  at  the  time  this  was  taken,  because  I  had 
nothing  to  do  with  the  bank  at  the  time;  in  one  way  I 
had,  but  Will  Irish  had  charge  of  the  whole  bank.  My 
connection  with  the  bank  on  the  26th  of  February,  1910, 
down  to  the  24th  of  July  of  the  same  year,  was  vice- 
president,  and,  of  course,  I  was  a  director.     Sometimes 
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when  T  had  an}-  money  to  deposit  I  would  go  to  the 
bank  every  day,  and  if  I  did  not,  I  did  not  go  there. 
There  was  some  meetings  of  the  directors  probably  held 
when  I  was  not  there;  we  did  not  hold  the  meetings  so 
very  often ;  probably  twice  a  year,  I  guess.  I  could  not 
say  how  much  money  our  bank  let  Hanley  have,  with- 
out security,  after  the  2d  of  May,  1910,  because  I  did 
not  pay  any  attention  to  it,  because  it  was  left  to  Will 
Irish,  whatever  he  should  do. 

Q.  Is  it  not  a  fact  that  after  Will  Irish  went  up 
there,  in  February,  1910,  and  came  back,  that  after  that, 
after  the  2d  of  May,  1910,  your  bank  let  Hanley  have 
over  ten  thousand  dollars  without  any  further  security? 

Mr.  LUND :  This  witness  says  he  don't  know  about 
that. 

Mr.  BIRDSEYE:  He  may  be  able  to  remember  that, 
something  about  that;  he  was  a  director  and  vice-presi- 
dent. 

The  WITNESS:  I  know  he  got  money  after  that, 
of  course.  I  don't  know  that  he  got  up  to  ten  thousand 
dollars,  but  I  know  he  got  two  thousand  dollars  after 
the  bank  examiner  was  there  the  first  time. 

Q.  Now,  if  you  thought  Hanley  was  in  such  bad 
shape  financially,  how  was  it  he  kept  getting  money  at 
the  bank  without  security? 

A.  I  got  security  when  I  found  it  out.  I  first  got 
security  when  I  found  out  how  the  circumstances  was. 
That  was  when  we  found  out  the  Crescent  Lumber 
Company  had  attached  his  property  here,  so  I  got  hold 
of  the  whole  thing. 
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O.  That  was  the  first  time  you  got  security,  was 
after  the  Crescent  Lumber  Company  attached  his  prop- 
erty ? 

A.  I  don't  know  how  the  thing  was.  I  mean  to  say 
as  a  director  and  vice-president  of  the  bank,  I  did  not 
attend  to  business  because  the  thing  was  left,  I  told  you, 
to  the 

The  COURT :    It  is  very  evident  they  did  not  attend 
to  business  or  this  loan  never  would  have  been  made. 
The  WITNESS :     You  bet  your  life  it  would  not. 
Witness  excused. 

LAW^RENCE  C.  OWEN,  sworn  on  behalf  of  com- 
plainant, testified: 

DIRECT  EXAMINATION. 
The  WITNESS:     My  name  is  Lawrence  C.  Owen. 
I  reside  at  Dennison;  that  is  three  miles  south  fo  Deer 
Park.     I  have  resided  there,  as  near  as  I  can  recollect, 
it  will  be  twenty-six  years  last  fall.     I  knew  James  P. 
Hanley  and  his  mother,  and  wife,  and  his  children.  They 
lived,   in  reference  to  my  place,  on  their  homestead; 
they  lived  north  and  west.     I  should  judge  about  three 
miles.    I  was  intimately  and  well  acquainted  with  them. 
I  knew  Mrs.  Julia  Hanley,  the  mother  of  J.  P. 
Q.     How  did  she  live  in  that  neighborhood? 
The  COURT:    I  think  it  is  admitted  she  did  not  live 
in  luxury,  unless  you  want  to  prove  something  specific. 
Mr.  LUND :    I  will  get  to  it. 

The  WITNESS :  She  lived  alone  on  her  homestead, 
in  a  little  place,  and  then  when  they  moved  from  there, 
she  lived  alone  on  a  forty  acres  north  of  father's  place. 
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I  never  had  any  talk  with  Mrs.  Hanley  about  financial 
affairs,  only  just  once  when  she  came  to  school;  she 
came  to  school  and  said  that 

Mr.  BIRDSEYE:     I  object  as  hearsay. 

The  COURT :  I  think  it  is  rather  remote,  but  he  can 
answer. 

Mr.  BIRDSEYE:  Objected  to  as  irrelevant,  incom- 
petent and  immaterial,  and  hearsay,  and  inadmissible. 
I  can't  understand  how  what  was  said  to  this  man  would 
be  competent. 

The  COURT:  It  might  be  competent  hereafter.  He 
may  answer  the  question. 

The  WITNESS:  She  came  to  the  schoolhouse  and 
said  she  was  driven  out  of  home  and  had  no  money, 
nor  nothing  to  live  on.  There  was  nothing  further  hap- 
pened, that  I  know  of.  She  went  back  and  the  teacher 
told  her  she  would  see  what  could  be  done,  and  she  went 
home. 

Q.  Did  the  school  children  gather  up  the  remainder 
of  their  lunches  and  give  to  her? 

Mr.  BIRDSEYE:  Objected  to.  He  has  asked  the 
witness  what  was  done.    Objected  to  as  leading. 

Objection  sustained. 

Complainant  excepts  and  exception  allowed. 

The  WITNESS:  The  children  wanted  to  donate 
what  they  had. 

Mr.  Birdseye:    I  object,  the  question  is  what  they  did. 

The  WITNESS:  I  know^  what  homestead  she  took 
up.  It  is  hard  to  say  what  it  was  worth.  As  to  what 
land  was  selling  for  in  that  locality  at  that  time,  there 
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was  one  place  adjoining  it,  the  southeast  one  hundred 
and  sixty,  on  the  same  section,  my  father  offered  me 
that  soon  after  that  for 

Mr.  BIRDSEYE:  I  object,  no  proof  of  value,  any 
offer  made.  He  has  got  to  show  himself  competent  to 
state  the  value. 

Objection  sustained. 

Complainant  excepts  and  exception  allowed. 

Q.     I  ask  you  if  you  know  what  the  value  of  it  was  ? 

A.  This  place  adjoining  sold  for  one  hundred  dol- 
lars. There  was  no  land  ever  cleared  on  her  place 
known  as  her  homestead.  I  have  not  been  there  in  the 
last  three  or  four  years  and  don't  know  whether  any 
land  has  ever  been  cleared  on  it  up  to  this  time. 

Q.  Any  other  time,  did  you  have  any  conversation 
with  Mrs.  Hanley  as  to  whether  or  not  she  had  any 
money  ? 

A.  I  took  her  some  beef  once,  my  father  killed  a  beef, 
and  took  some  beef  up  and  she  said  she  could  not 

Mr.  BIRDSEYE:  I  object  as  hearsay.  Same  ob- 
jection. 

Objection  overruled. 

A  (Continued).  And  she  told  me  that  she  could 
not  pay  for  it,  that  she  had  no  money,  and  I  would  have 
to  get  the  money  of  Mr.  Hanley.  That  is,  her  son.  I 
was  around  Mr.  Hanley's  mill  for  a  time,  I  worked  for 
him  awhile.  His  mother  was  living  in  the  same  place, 
north  of  my  place,  at  the  time  I  worked  for  him,  in  a 
little  place  by  herself. 
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Q.  What  was  her  general  reputation  in  the  com- 
munity, as  to  whether  or  not  she  was  a  person  of  means, 
or  had  any  means  at  all? 

Mr.  BIRDSEYE:  I  object,  calling  for  irrelevant, 
incompetent  and  immaterial  testimony. 

The  COURT:  If  she  had  her  money  in  tin  cans,  she 
would  not  be  likely  to  have  any  reputation  for  having 
wealth.    You  may  answer  the  question,  however. 

The  WITNESS :    It  was  talked  that  she  had  nothing. 

Q.     Who  was  supporting  her? 

Mr.  BIRDSEYE:    Same  objection. 

The  COURT:    You  can  answer,  if  you  know. 

The  WITNESS:    I  don't  know;  that  is,  I  don't  know 
of  my  own  knowledge;  just  general  talk. 
CROSS-EXAMINATION. 

The  WITNESS :  This  Grandma  Hanley  was  a  kind 
of  a  jolly  woman,  very  talkative.  She  might  have  been 
childish  and  peculiar  at  times,  not  to  my  knowledge, 
though. 

Q.  Wasn't  she  kind  of  an  old-fashioned  soul,  lived 
by  herself  and  did  not  have  much  to  do  with  anybody? 

A.  Yes,  sir;  she  lived  by  herself.  I  don't  know  as 
I  could  say  whether  she  was  peculiar,  any  different  than 
the  common  run  of  old  people ;  she  was  an  old  lady.  She 
must  have  been  about  seventy  years  old  when  she  came 
to  the  schoolhouse.  I  was  going  to  school.  I  was  about 
sixteen  or  eighteen.  That  has  been  about  fifteen  years 
ago,  I  guess. 

Q.  Fifteen  years  ago,  you  remember  pretty  distinct 
now? 
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A.     I  remember  her  getting  the  money,  yes  sir. 

Q.  Wasn't  she  what  we  call  an  eccentric  old  lady, 
a  peculiar  old  lady,  that  was  doing  things  of  that  kind? 

A.  I  did  not  see  her  do  any,  only  this  one  time,  to 
my  knowledge. 

Q.  Didn't  she  have  the  reputation  up  in  that  com- 
munity of  being  a  cranky,  peculiar  old  lady,  quarrel- 
some, living  by  herself? 

A.     She  never  visited  much. 

Q.  Answer  my  question.  Didn't  she  have  that  repu- 
tation among  the  neighbors  ? 

A.     I  could  not  say,  because 

Q.     Didn't  you  ever  hear  such  talk  about  her 

A.     No,  not  to  my  knowledge. 

Q.     She  was  just  like  any  old  lady,  was  she? 

A.     Yes,  just  like  any  old  lady. 

It  was  some  time  in  the  fall  of  the  year,  but  I  forget 
when,  that  I  sold  her  the  beef;  I  could  not  state  what 
year,  how  long  ago. 

The  Court :    Aobut  how  many  years  ago  ? 

A.  It  was  after  the  time  that  she  came  to  the  school- 
house,  some  time  ago.  I  was  sixteen  years  old,  some- 
where. It  was  not  in  the  last  few  years,  fifteen  or  six- 
teen years  ago.  I  forget  just  what  beef  I  sold  her,  I 
could  pack  it  easily.  I  am  distinct  that  she  told  me  she 
had  no  money.  She  told  me  to  get  it  off  her  son  Jim. 
She  just  said  she  had  no  money  and  could  not  pay  her, 
and  her  son  Jim  would  pay  it.  There  has  not  been  any 
trouble  between  I  and  the  Hanleys,  any  of  them;  my 
father  and  the  Hanleys  have  had  some  difficulties. 
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Q.  Which  one  of  them  was  it  that  shot  his  cow,  you 
or  your  father? 

A.  I  don't  know  that  either.  I  don't  think  he  ever 
accused  cither  one  of  shooting  the  cow.  There  was  no 
trouble  of  that  nature,  not  in  regard  to  the  cow.  There 
has  been  standing  trouble  between  my  father  and  the 
elder  Hanley  over  land.  He  told  him  to  get  off  the 
l^lace  or  he  would  put  him  ofif,  I  believe,  or  something 
like  that,  my  father  did.  My  father  didn't  have  no  gun 
to  put  him  ofif  with. 

Q.  Your  father  has  killed  one  man  in  that  neighbor- 
hood, hasn't  he? 

Mr.  LUND :     I  think  that  is  improper. 

Objection  sustained. 

The  WITNESS :  It  is  not  a  fact  that  I  feel  very  un- 
friendly and  very  bitter  by  reason  of  this  family  feud 
with  the  Hanleys.  I  had  dealings  with  Mr.  Hanley 
afterwards  and  I  paid  him  back. 

Q.     He  overpaid  you? 

A.     Yes,  sir,  by  mistake. 

The  WITNESS:  I  happened  to  come  in  here  as  a 
witness,  because  I  was  summoned  here  by  Mr.  Kelly. 
Other  people  had  told  Mr.  Kelly  that  I  knew  something 
about  this  case  against  Mr.  Hanley.  I  did  not  go  to 
him  and  tell  him  something  about  it;  he  'phoned  to  me 
yesterday  and  told  me  to  be  here. 

Witness  excused. 

J.  F.  DeWITT,  sworn  on  behalf  of  complainant,  tes- 
tified : 


94  R.  F.  Knight  z's. 

(Testimony  of  J.  F.  DeWitt.) 

DIRECT  EXAMINATION. 

The  WITNESS:  My  name  is  James  F.  DeWitt.  I 
am  acquainted  with  J.  P.  Hanley  and  his  family.  I  was 
acquainted  with  his  mother.  I  became  acquainted  with 
her,  I  think  it  was  about  twenty-three  years  ago  last 
spring,  if  I  remember  right.  The  first  time  I  recollect 
of  seeing  her  was  the  one  time  she  got  on  the  train,  I 
think  at  Trout  Creek,  Montana,  we  were  coming 
through  there.  I  met  Mrs.  Hanley  on  the  train  when  I 
was  coming  to  this  country.  I  became  acquainted  with 
her  son  and  his  family  afterwards,  after  I  came  here. 
I  was  well  and  intimately  acquainted  with  them  later  on. 
Well,  in  the  first  place,  we  settled  down  on  the  north 
side  of  the  river  over  here,  and  if  I  recollect  right,  Mr 
Hanley  was  not  living  near  there  at  that  time.  Mrs. 
Hanley  was  living,  I  think,  with  Jim  Hanley,  living 
with  her  son.  I  think  they  lived  here  from — I  think  she 
lived  here  from  April,  I  think  it  was,  up  until  some  time 
in  the  summer,  and  they  moved  onto  this  homestead  late 
in  the  fall.  Mr.  Emmett  Pratt  and  myself  helped  her 
locate  on  the  homestead.  I  did  have  a  conversation 
with  Mr.  Hanley's  mother  about  her  financial  afifairs,  or 
whether  she  had  money,  once ;  I  did  twice.  To  the  best 
of  my  knowledge,  it  was  several  years  after  they  moved 
onto  their  homestead;  she  came  over  to  our  place  and 
said  that  she 

Mr.  BIRDSEYE:  We  object  to  what  she  said,  as 
being  hearsay  and  incompetent. 

Objection  overruled. 
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The  WITNESS:  She  said  she  had  some  money  left, 
if  T  recollect  right,  it  was  either  three  or  four  hundred 
dollars,  or  something  like  that,  she  told  me  at  that  time. 

Q.  What  did  she  say,  if  anything,  about  being  on 
good  terms  with  Mr.  Hanley's  wife? 

Mr.  BIRDSEYE:  We  object  to  that.  It  would  be  in 
no  way  competent. 

The  COURT:     It  seems  to  be  very  remote. 

Mr.  LUND:  It  might  go  to  the  probability  of  her 
turning  over  a  lot  of  money  to  her. 

O.  When  did  you  have  any  other  conversation  with 
her  about  money  matters? 

Mr.  BIRDSEYE:  I  presume  there  is  no  use  of  my 
making  further  objection 

The  COURT :    No. 

Mr.  BIRDSEYE:  I  want  my  objection  to  go  to  all 
of  this  class  of  testimony. 

The  COURT:    Very  well     Objection  overruled. 

The  WITNESS :  There  was  several  times  she  came 
over  there  to  our  place  and  made  several  little  com- 
plaints about  the  way  she  was  used.  Subsequent  to 
the  occasion  when  she  said  she  had  three  or  four  hun- 
dred dollars,  later  on  she  had  some  little  trouble,  I  think, 
with  Mrs.  Hanley,  she  came  over  to  our  place  and  said 
that  she  was  destitute  and  she  had  no  money  and  was 
depending  on  Jim  for  her  living.  That  was  just  before 
they  proved  up.  I  think  that  must  have  been,  oh,  it  was 
some  four  or  five  years,  or  such  a  matter,  they  had 
moved  onto  that  claim.  Before  the  timber  was  cut  off, 
land  in  that  locality,  it  was  considered  it  was  worth 
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more  money  than  it  was  afterwards.  We  thought  land 
was  chiefly  valuable  for  the  timber  at  that  time.  This 
particular  piece  of  land  that  Mrs.  Hanley  owned,  I 
think  there  was  a  small  piece  cultivated  on  one  corner. 
I  didn't  know  exactly  where  the  line  ran,  but  I  think 
there  was  a  little  on  one  corner  of  their  place  cleared, 
not  what  I  would  say  cleared  but  there  was  some  slash- 
ing, some  improvements  made,  a  little  house  built. 

Q.  Did  you  ever  hear  anything  about  having  sold 
the  timber  to  the  Chattaroy  Lumber  Company,  and  that 
company  having  failed,  and  not  getting  anything  out 
of  it? 

Mr.  BIRDSEYE:    I  object,  as  hearsay. 

The  COURT:  I  think  this  is  hearsay  of  the  rankest 
kind.  I  don't  think  it  is  competent  for  any  purpose.  If 
you  desire  to  get  it  in  the  record,  I  will  permit  it  to  go  in. 

Mr.  LUND:  I  don't  think  it  is  important  enough  to 
go  in,  if  they  have  any  objection. 

CROSS-EXAMINATION. 

The  WITNESS:  It  was  several  years  after  Grand- 
mother Hanley  moved  onto  her  claim  that  she  told  me 
she  had  some  three  or  four  hundred  dollars,  but  it  was 
before  she  had  sold  her  claim. 

Q.     Did  she  tell  you  that  was  all  the  money  she  had? 

A.  She  said  she  had  three  or  four  hundred  dollars 
left,  something  like  that. 

Q.  She  did  not  tell  you  but  what  she  had  some  little 
left? 

A.     Yes,  sir;  that  is  what  she  had  left. 
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The  COURT :  Q.  When  did  she  move  on  this  home- 
stead claim? 

A.  I  think  it  was  twenty-three  years  ago  last  fall 
that  she  made  actual  settlement.  I  don't  know  how 
Grandma  Hanley  came  to  tell  me  that,  of  course  she 
was  old  and  somewhat  childish  and  she  seemed  to  put 
lots  of  confidence  in  us  in  a  way,  and  her  being  old  of 
course  we 

O.  She  was  so  old  and  childish  that  she  seemed  to 
have  lots  of  confidence  in  you,  you  have  said? 

A.  I  say  she  was  old  and  childish,  the  same  as  any 
l)erson.  I  don't  know  how  old  she  was  then;  I  can't 
remember;  she  must  have  been  seventy,  I  judge,  or 
close  to  that.  She  told  me  that  her  money  was  ex- 
hausted after  she  went  on  the  homestead,  later  on,  I 
think  it  was  some  time  before  she  proved  up.  I  don't 
know  how  she  came  to  tell  me  that  her  money  was  ex- 
hausted; she  just  volunteered  that  statement. 

Q.     She  was  an  eccentric  old  lady,  wasn't  she? 

A.  Why,  she  was  a  smart  old  lady.  I  never  see 
anything  very  peculiar  about  her,  any  more  than  any 
other  person.  As  to  living  by  herself  and  not  having 
very  much  to  do  with  other  people,  of  course  she  had 
to  live  on  her  homestead.  She  didn't  associate  a  great 
deal  with  other  people,  not  a  great  deal.  I  think  she  did 
keep  her  affairs  pretty  much  to  herself.  I  don't  think 
she  was  inclined  to  be  miserly.  I  could  not  say  she  was 
inclined  to  live  in  a  niggardly,  scrimpy  fashion;  I  think 
she  believed  in  living  comfortably,  but  she  was  not  ex- 
travagant, and  she  was  saving. 
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Q.  Were  you  sufficiently  intimate  or  friendly  with 
her  that  she  would  tell  you  how  much  money  she  had 
and  when  it  was  drawn? 

A.  She  was  friendly  to  all  of  the  ranchers,  as  far  as 
I  know. 

Q.     Answer  my  question,  as  far  as  you  can. 

A.  Friendly  to  us,  that  is  all  I  can  say.  Yes,  I  have 
several  times  gone  around  and  told  the  neighbors  how 
much  money  I  had  and  when  it  was  exhausted;  several 
times,  a  good  many  times.  She  was  not  asking  to  get 
money  when  she  told  me  her  funds  were  exhausted.  I 
don't  remember  just  the  circumstances  of  how  she  came 
to  make  a  statement.  It  was  on  my  homestead,  on  sec- 
tion eight.  I  don't  know  what  led  up  to  it,  how  she 
happened  to  talk  about  it.  She  did  not  come  along  on 
the  street  and  say,  "Mr.  DeWitt,  my  money  is  all  gone" ; 
she  was  there,  she  came  over  there  and  made  a  little 
visit,  and  in  the  conversation  she  mentioned  it  to  us; 
we  did  not  ask  her  any  questions,  I  know  I  did  not;  she 
just  voluntarily  said  that.  Whether  she  said  it  through 
sympathy  or  what,  I  don't  know,  but  I  know  she  said  it. 

Q.  Did  she  tell  you  how  her  money  had  gone  ?  An- 
swer the  question  yes  or  no. 

A.     Yes,  sir,  she  did;  she  said  she  had. 

Q.  Wait  a  minute,  now.  I  ask  you  that.  When  did 
she  tell  you  how  it  had  gone? 

A.     Well,  the  time 

Q.     Who  was  present  when  she  talked  that  way? 

A.     My  wife. 

Mr.  LUND :    One  question  at  a  time. 
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A.  My  wife  was  present.  I  don't  just  rememl)er  how 
long  I  saw  Grandmother  Hanley  before  her  death,  the 
last  time  I  saw  her.  I  was  gone  from  that  part  of  the 
country  four  or  five  years ;  I  think  I  was  gone  about,  oh, 
1  guess  about  four  years.  I  guess  it  is  a  fact  I  did  not 
see  her  for  the  last  six  or  eight  years  before  her  death, 
it  has  been  all  of  that. 

REDIRECT  EXAMINATION. 

The  WITNESS:  She  said  she  had  used  the  money 
for  her  own  purposes  and  that  she  had  given  Jim  some 
money,  Jim  Hanley,  her  son.  That  was  in  the  same  con- 
versation that  she  told  me  that  her  money  had  gone,  at 
the  same  time,  the  same  place.  That  was  stated  to  me 
and  my  wife,  and  it  was  in  a  casual  conversation.  She 
brought  it  up  herself. 

RECROSS-EXAMINATION. 

Q.  Is  it  not  a  fact  that  shortly  after  Mrs.  Hanley 
went  onto  her  homestead,  you  brought  her  some 
groceries  from  Chattaroy  and  charged  her  five  dollars 
for  a  few  groceries,  and  after  that  she  never  had  but 
little  use  for  you  or  your  family  after  that? 

A.  I  charged  her  five  dollars,  you  say,  for  bringing 
some  groceries  from  Chattaroy? 

O.     Yes,  did  you? 

A.  I  don't  think  I  ever  charged  her  a  cent  for  any- 
thing I  ever  done  in  my  life.  I  don't  remember  having 
a  falling  out  with  the  old  lady  over  a  circumstance  or 
anything  of  that  kind.  She  always  treated  me  very 
friendly  whenever  we  met. 

Witness  excused. 
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J.  M.  BEARD,  sworn  on  behalf  of  complainant,  tes- 
tified: 

DIRECT  EXAMINATION. 

The  WITNESS :  My  name  is  J.  M.  Beard.  I  reside 
in  Deer  Park.  I  have  lived  there  about  close  to  nine- 
teen years.  I  knew  Mrs.  Hanley,  the  mother  of  J.  P. 
Hanley,  in  her  lifetime.  I  lived  right  close  to  them,  ad- 
joining, next  door.  I  knew  Mrs.  Julia  Hanley,  that  is, 
the  grandmother,  intimately  and  well  while  she  lived 
there  in  Deer  Park,  yes  sir.  We  visited  very  frequently, 
that  is,  I  had  a  garden  right  at  the  house,  the  little  house 
she  lived  in,  where  I  was  working,  and  she  was  very 
talkative,  and  in  that  way  she  did  not  leave  her  house 
very  much. 

Q.  What  sort  of  a  place  did  she  live  in,  how  was 
it  fixed  up? 

The  COURT:  It  is  admitted  it  was  a  sort  of  half 
house,  with  roof  broken  out,  I  don't  know  whether  it  is 
necessary  to  go  into  that  any  further. 

The  WITNESS:  I  didn't  have  any  conversation 
with  Mrs.  Hanley,  whether  or  not  she  had  any  money 
in  particular.  She  never  made  any  statement  to  me 
about  having  disposed  of  or  lost  all  of  her  money,  the 
only  remark  in  regard  to  her  financial  affairs  was  about 
her  timber ;  she  said  that  she  had  sold  it  and  let  her  son 
Jim  have  the  timber  ofif  of  her  place.  She  turned  over 
to  him  the  timber  on  the  place.  She  never  made  any 
remark  at  all,  not  to  me  direct,  about  having  any  money. 

Q.  Was  she  reputed  to  be  a  person  of  means  in  the 
community  there? 
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Mr.  BIRDSEYE:     I  object  as  incompetent  and  ui- 

admissible. 

The  COURT :    Same  ruling. 

The  WITNESS:  No,  she  was  not.  I  don  t  know  as 
I  could  tell  who  was  supporting  her,  exactly.  Mr.  Hanley 
took  the  provisions -over  to  her,  Mr.  Hanley's  little  girl. 
I  never  had  any  talk  with  J.  P.  Hanley  here,  in  which 
he  made  any  statement  as  to  whether  or  not  he  was  sup- 
porting his  mother ;  never  did. 

CROSS-EXAMINATION. 
The  WITNESS:  Yes,  the  old  lady  told  me  she  let 
her  son  James  have  her  timber.  She  did  not  say  any- 
thing about  what  he  paid  her  for  it,  or  whether  he  paid 
her  anything.  I  worked  for  James  P.  Hanley  at  the 
time  the  old  lady  sold  logs  oft"  her  place  to  the  Chattaroy 
Lumber  Company,  but  I  didn't  know  his  mother  at  that 
time.  I  didn't  know  that  circumstance. 
Witness  excused. 

F.  M.  BERG,  sworn  on  behalf  of  complainant,  testi- 
fied: 

DIRECT  EXAMINATION. 

•The  WITNESS:  My  name  is  F.  M.  Berg;  I  work 
at  the  First  State  Bank,  assistant  cashier.  I  have  been 
assistant  cashier  there  just  about  a  year.  I  was  em- 
ployed at  the  bank  prior  to  that  time,  in  a  clerical 
capacity,  practically  the  same  position.  I  had  charge 
of  the  books  of  the  bank.  I  kept  the  accounts  of  depos- 
itors in  this  ledger.  This  is  the  ledger  in  which  we 
kept  Hanley's  account.  We  had  what  we  called  the 
"active"  and  "inactive"  accounts,  and  the  more  active 
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or  business  accounts  we  kept  in  this  book.  J.  P.  Hanley 
opened  his  account  with  the  bank  on  the  15th  of  July 
1907,  before  I  came  there.  His  indebtedness  to  the 
bank  on  the  2d  of  May,  or  thereabouts,  was  a  few  dol- 
lars over  twenty-seven  thousand. 

The  COURT:    The  2d  of  May,  1910? 

The  WITNESS:  The  2d  of  May,  1910.  I  don't 
remember  any  time  when  Mr.  Hanley  ever  deposited 
any  cash  in  the  bank  to  his  credit  at  any  time,  and  I  am 
sure  there  was  no  such  amount  as  fifteen  hundred  dollars 
or  thereabouts. 

Q.  What  do  your  records  show  there  of  the  deposit, 
the  nearest  date  to  the  2d  of  May,  subsequent  to  the  2d 
of  May,  1910? 

A.     On  May  7th  there  was  a  deposit  of 

The  COURT :  He  don't  claim  to  have  deposited  any 
prior  to  that  fifteen  hundred  dollars,  does  he  ? 

Mr.  LUND:     No. 

The  WITNESS  (Continuing) :  A  deposit  of  $324 
on  May  7th,  1910,  and  on  the  2d  there  was  two  of  a 
little  over  a  hundred  dollars  each. 

Q.  What  is  the  fact  as  to  whether  Hanley's  paper 
was  due  or  past  due  at  that  time? 

Mr.  BIRDSEYE:  Objected  to  as  calling  for  a  con- 
clusion; the  paper  will  speak  for  itself. 

The  COURT:  Yes.  Some  one  testified  that  a  ninety 
day  note  was  given  in  February;  this  being  a  bank 
officer,  I  suppose  he  can  get  the  totals  of  them.  The 
note  itself  will  be  the  best  evidence,  if  there  is  any  dis- 
pute. Does  the  record  show  the  nature  of  the  transac- 
tion? 
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The  WITNESS:     No,  but  I  happen  to  know  just 
exactly  what  they  were. 

Mr.  BIRDSEYE:     I  think  I  will  object. 

The  COURT :    He  may  answer. 

The  WITNESS:  All  due,  except  four  thousand  dol- 
lars, on  April  23d  note  for  ninety  days,  and  all  of  the 
balance  was  due  at  that  time.  May  2d;  part  of  it  was 
an  overdraft  for  about  six  hundred  dollars.  The  status 
of  his  account  in  reference  to  being  overdrawn  in  1910, 
the  method  was  usually  when  he  wanted  money,  he 
drew  and  when  it  amounted  to  fifteen  hundred  dollars, 
to  two  thousand  dollars,  or  something  like  that,  he 
would  give  his  note  to  cover  it  usually.  He  never  re- 
duced his  indebtedness,  not  that  I  know  of;  he  made 
deposits,  of  course,  but  he  never  reduced  his  notes.  He 
never  paid  anything  on  his  notes,  on  his  loan,  that  I 

know  of. 

O.  What  is  the  fact  about  his  indebtedness  increas- 
ing, his  loans  increasing? 

The  COURT :    He  admitted  that  himself. 

Mr.  BIRDSEYE:  Said  that  was  his  arrangement 
with  the  bank. 

The  WITNESS:  Mr.  Irish  had  charge  of  the  bank 
at  this  time;  that  is,  specially  the  loans,  that  part  of  it. 
The  bank  then  had  as  security  a  mortgage  on  the  saw- 
mill for  this  indebtedness,  on  May  2d  we  had  a  mort- 
gage on  the  sawmill  and  land  for  two  thousand,  and 
logs  for  eight  thousand,  and  machinery  for  ten  thou- 
sand; making  twenty  thousand  dollars.     The  balance 
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Avas  unsecured.  Now,  subsequent  to  the  2d  of  May  he 
made  a  note  to  the  bank,  it  was  some  time  in  July,  I  be- 
heve.  That  note  was  given  to  cover  his  overdrafts.  It 
was  at  time,  when  the  checks  came  in  on  that  day,  a 
Httle  over  three  thousand  dollars,  and  that  is  what  he 
gave  the  note  to  cover  that.  That  is,  he  had  already 
drawn  the  money  and  he  gave  his  not  to  cover  it.  That 
was  the  last  loan  that  was  made,  the  last  and  only  loan 
since  that  date. 

CROSS-EXAMINATION. 
The  WITNESS:     Mr.  Hanley  deposited  nothing  in 
our  bank  on  May  3d.    The  first  deposit  I  gave  was  the 
2d  of  May.    There  were  two  amounts,  one  for  $117.75, 
and  one  for  $164.99.    The  aggregate  of  the  two  is  two 
hundred  eighty-two  dollars  and  a  few  cents.     Then,  on 
the  2d  of  May,  1910,  he  deposited  two  hundred  eighty- 
two  dollars  and  a  few  cents,  if  I  am  not  mistaken.    The 
next  deposit  in  May  is  May  7th,  $324.26.     Next,  on 
May  12th,  $902.65;  next  May  14th,  $465.70.     He  was 
making  deposits  right  along  then.    Mr.  Hanley  received 
from  our  bank,  or  money  went  to  the  credit  of  his  ac- 
count in  our  bank,  after  the  2d  of  May,  up  to  the  24th 
of  July,  1910,  of  practically  three  thousand  dollars,  just 
about  that,  a  few  dollars  more  or  less,  possibly.     That 
is  all  that  our  bank  owed  him  for  between  those  dates, 
three  thousand  dollars.     Well,  it  was  money  that  was 
put  in  that  was  to  cover  his  overdraft.     From  the  2d 
of  May,  1910,  up  to  July,  we  let  him  overdraw  some- 
thing like  three  thousand  dollars.    We  took  his  note  for 
it  same  day  in  July,  July  11th.  He  made  no  overdrafts 
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with  us  after  that  time.  Yes,  he  did  have  an  overdraft 
at  that  time,  but  it  was  a  small  amount.  No,  he  did 
not  get  any  more  money  from  the  bank  outside  of  his 
small  overdrafts.  The  largest  overdraft,  I  think,  was 
three  or  four  hundred  dollars,  yes.  In  regard  to  those 
overdrafts,  we  were  instructed  after  June  10th  not  to 
let  him  have  another  cent,  by  the  bank  examiner.  The 
officers  of  the  bank  did  not  give  me  any  such  instruc- 
tions, the  officers  of  the  bank  did  not  happen  to  be  there 
after  that  time.  They  were  around  after  that.  The 
officers  of  the  bank,  or  the  cashier  of  the  bank,  did  not 
give  me  any  strict  instructions  not  to  let  Hanley  have 
any  more  money,  but  it  was  really  settled  that  I  should 
not  let  Hanley  have  any  more  loans  after  that  date, 
after  June  10th.  It  was  the  bank  examiner  that  did  it, 
but  there  was  instructions,  and  I  guess  they  were  final, 
from  the  bank  examiner.  It  was  early  in  the  year  that 
the  cashier  or  the  officials  of  our  bank  first  decided  that 
Hanky's  credit  was  bad  and  that  his  account  must  be 
watched,  they  were  beginning  to  be  careful  and  felt 
bad  about  it  at  the  time  along  in  February,  when  they 
got  the  security  at  Northport.  After  they  got  their 
security,  I  guess  they  did  not  begin  to  get  worried  about 
his  account  until  the  bank  examiner  came,  that  was 
June  10th. 

Q.  What  steps  were  taken  to  protect  the  bank  right 
after  that? 

A.  Well,  the  bank  examiner  gave  those  instruc- 
tions. It  is  not  exactly  what  you  asked  for;  I  guess 
maybe  I  can  tell  you.    On  the  10th  of  June,  he  said  to 
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report  to  the  office  in  Seattle,  the  bank  examiner,  every 
week,  and  not  to  let  him  have  any  more  money,  and  go 
ahead  and  fix  it  up,  and  get  whatever  money  they  could 
out  of  it— out  of  Mr.  Hanley— and  Mr.  Irish  got  to 
stirring  around  right  away,  but  he  did  not  seem  to  be 
able  to  do  so,  and  he  let  him  have  this  other  three  thou- 
sand dollars  more  to  pay  his  labor  payrolls  than  any- 
thing else,  to  keep  from  starting  trouble  right  away.  It 
is  not  a  fact  that  I  considered  Hanley  perfectly  good 
and  perfectly  solvent,  and  a  good  customer,  and  did 
not  worry  about  his  account  until  the  Crescent  Lumber 
Company  attached  him. 

The  COURT:  The  material  issue  is,  whether  he 
paid  fifteen  hundred  dollars  for  this  property,  and  we 
have  drifted  a  long  ways  from  it. 

Mr.  BIRDSEYE:  I  thought  possibly  the  solvency 
of  the  other  Hanley  would  have  something  to  do  with  it. 
The  COURT :  There  is  no  question  as  to  his  solvency 
after  they  started  to  press  him ;  he  was  on  the  ragged 
edge  a  long  time  before  this  attachment,  whether  the 
bank  officers  knew  it  or  not. 
Witness  excused. 

A.  J.  PENROSE,  sworn  on  behalf  of  complainant, 
testified : 

DIRECT  EXAMINATION. 

The  WITNESS:  My  name  is  A.  J.  Penrose.  I  was 
employed  at  Mr.  Hanley 's  mill  in  1910.  I  worked  there 
from  about  April  21st  or  22d,  as  long  as  he  was  there. 

Q.     I  will  ask  you  if  you  had  a  conversation  with 
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James  M.  Hanley  about  his  deed  to  these  four  lots  out 

in  the  Northeast  Addition  to  Ross  Park  at  any  time. 

The  COURT:    The  deed  in  this  action,  is  it? 

Mr.  LUND:    Yes,  sir. 

The  WITNESS:  One  time  I  had  a  Httle  conversa- 
tion with  him.  That  was,  I  don't  just  remember  the  date; 
it  was  about  the  last  week  in  June,  19th,  it  was.  That 
was  here  in  town.  I  met  him  one  evening  on  the  corner 
of  Riverside  and  Washington. 

Q.     That  was  in  1911? 

A.  This  last  June.  I  had  a  talk  about  his  having  had 
a  deed  from  his  father  to  those  four  lots  out  there.  We 
had  a  conversation  here  about  what  he  intended  to  do. 
He  said  that  he  thought  that  probably  he  would  run  a 
wood  saw  this  winter,  in  a  small  woodyard  in  those  lots 
the  old  man — he  spoke  of  his  father  as  "the  old  man" — 
gave  him,  but  he  said  he  did  not  know  that  he  could 
hold  them  on  account  of  the  old  man  transferring  them 
to  him  too  late.  That  is  about  all  of  the  conversation  I 
had  about  that. 

CROSS-EXAMINATION. 

Q.  Was  this  in  June  of  this  present  year,  1911? 
A.  Yes,  sir,  about  the  last  week  in  June,  as  near  as 
I  can  tell  now.  The  conversation  was  on  Riverside  and 
Brown.  My  wife  was  present  and  James  Hanley  and 
myself.  The  matter  came  up  in  this  way,  we  had  quite 
a  conversation  there  that  evening,  the  first  time  I  had 
seen  James  since  he  came  back  from  the  north.  That 
was  after  I  had  been  to  Alaska,  after  I  came  down  from 
there,  I  had  quite  a  visit  with  him.  He  came  to  say  this 
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that  I  have  related  here  in  this  way,  he  told  me  that  he 
had  got  a  letter  from  his  father,  that  he  wanted  him  to 
come  up  there  and  work  for  him;  he  was  hesitating 
about  going ;  he  said  he  and  his  people  did  not  like  to  go 
up  very  well  and  he  told  about  what  he  was  thinking  of 
doing  if  he  stayed  here.  He  was  thinking  of  fixing  up 
and  running  a  wood  saw  on  those  lots  that  his  father 
gave  him  if  he  could  hold  them,  but  he  said  he  didn't 
know  that  he  could  hold  them,  for  the  old  man  trans- 
ferred them  to  him  too  late.  He  used  the  words  "which 
his  father  gave  him,"  yes,  sir.  He  referred  to  the  lots 
over  there.  I  am  pretty  sure  he  used  the  language  "the 
lots  which  his  father  gave  me."  He  did  not  say  which 
he  got  from  his  father.  He  did  not  say  that  he  could 
hold  them  because  the  old  man  gave  them  to  him  too 
late;  he  said,  "transferred  them  to  him  too  late."  He 
did  not  say  that  he  had  been  sued  at  the  time,  to  set  aside 
that  conveyance,  and  suit  was  pending  in  this  court.  I 
and  my  wife  went  to  Alaska  last  summer  to  work  for 
James  P.  Hanley  up  there,  if  I  remember  right.  He 
was  in  charge  of  two  mills  at  the  time  I  was  up  there. 

Q.  The  upshot  of  it  was,  that  you  and  your  wife,  or 
some  of  you,  had  a  row  with  him  and  came  back,  is  not 
that  so? 

A.  We  went  up  there  to  work  at  a  mill  that  he  had 
not  started  yet,  so  as  long  as  he  had  not  started  that 
mill  and  he  puts  us  to  another  place  and  there  was  a 
larger  mill  there,  and  he  wanted  some  work  done,  he  did 
not  want  to  do  as  he  agreed.  I  or  my  wife  had  difficulty, 
not  very  much.     I  did  not  say  that  my  wife  had  a  very 
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serious  trouble  with  him;  ask  Mr.  Hanley,  he  can  tell 
you  more  than  I  can.  I  and  my  wife  never  said,  among 
other  things,  that  we  would  even  up  with  him. 

Q.  Didn't  you  say  in  substance,  or  say  among  other 
things,  that  you  would  see  that  Hanley  did  not  get  a 
cent  from  this  property  of  his  that  was  gone  into  bank- 
ruptcy, from  those  lots  ? 

A.  I  did  not  hear  her  say  it,  and  I  did  not  say  it.  Ii 
is  not  a  fact  that  I  and  my  wife  ever  made  any  boasts 
that  we  would  see  that  he  lost  this  law  suit ;  I  heard  her 
tell  you  that ;  that  is  all  I  know  about  it.  That  was  my 
wife,  she  said  so,  that  is,  Mrs.  Penrose.  I  heard  what 
you  (Mr.  Birdseye)  said  you  were  going  to  do;  you  said 
you  were  going  to  sue  Hanley  for  ten  thousand.  She  did 
not  say  in  substance  that  she  would  see  that  he  lost  this 
law  suit.  She  said  you  (Mr.  Birdseye)  were  going  to 
lose  it.  She  did  not  say  why.  She  did  not  say  she  would 
have  anything  to  do  with  it. 

Q.  She  just  made  the  prophecy  that  I  would  lose  the 
case? 

A.  Yes,  sir;  she  called  me  up  one  evening  and  told 
me  what  she  said  over  the  'phone,  but  I  did  not  hear 
that,  I  was  not  on  either  end.  I  have  pleasant,  friendly 
feelings  toward  Mr.  Hanley,  as  well  as  I  ever  did.  He 
tried  to  get  me,  but  he  can't  no  more,  but  I  am  as  friendly 
as  ever.  That  would  not  influence  my  testimony,  not  a 
bit.  He  tried  to  get  me,  by  getting  me  up  there,  and  he 
said  I  could  not  get  ovit,  and  put  me  to  work,  up  in  Alas- 
ka. I  don't  feel  pretty  sore  about  it,  not  at  all;  he  paid 
my  way  up  there  and  had  to  pay  it  back. 
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RE-DIRECT  EXAMINATION. 
Q.     Was  it  Mr.  Birdseye  that  was  doing  the  boasting 
about  saving  Mr.  Hanley  eight  or  ten  thousand  dollars  ? 
A.     Yes,  more  than  Mrs.  Penrose  was.   Mrs.  Penrose 
told  him  he  was  going  to  lose  the  law  suit.     I  have  no 
feelings  against  Jim  Hanley,  he  was  not  up  in  Alaska. 
He  did  not  induce  me  to  go  up  there.    I  don't  understand 
that  the  father  has  any  interest  in  this  law  suit,  except 
to  save  the  property  for  the  boy,  if  he  can. 
WITNESS  EXCUSED. 

R.  J.  DANSON,  sworn  on  behalf  of  complainant  tes- 
tified: 

DIRECT  EXAMINATION. 
The  WITNESS:  My  name  is  R.  J.  Danson;  I  am  a 
lawyer.  I  recall, a  meeting  which  was  held  in  your  (Mr. 
Lund's)  office  in  the  Rookery  Building,  some  time  the 
latter  part  of  July,  1910,  when  I  was  present  represent- 
ing Mr.  Hanley,  I  recall  the  time.  I  am  not  real  sure 
about  all  who  were  there;  I  think  yourself  (Mr.  Lund), 
I  know  Mr.  Hanley  and  the  representative  of  this  com- 
pany, I  think,  the  Crescent  Lumber  Company.  I  don't 
remember  Mr.  Moore's  name  now.  I  think  Ben  Kiser 
was  there.  Now,  whether  anybody  else  was  present  or 
not,  I  don't  recall.  I  know  Mr.  Kelly  and  Mr.  Olson 
from  Deer  Park,  I  think  they  were  both  present  too;  I 
am  not  sure  whether  young  Hanley,  Jim  Hanley,  was 
there  on  that  occasion;  I  am  inclined  to  think  he  was— 
yes,  I  think  he  was.  I  remember  a  discussion  coming 
up  as  to  Hanley  having  conveyed  four  lots  over  here  in 
Northeast  Addition  to  Ross  Park  to  the  boy. 
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Mr.  BIRDSEYE:  I  think  Mr.  Danson  was  there  as 
attorney  for  Mr.  Hanley,  and  I  will  object  to  the  testi- 
mony as  coming  from  the  attorney  of  the  client.  He  has 
already  testified  he  was  the  attorney  for  Mr.  Hanley; 
he  took  part  in  the  conferences,  I  apprehend,  and  what- 
ever conferences  occurred,  it  seems  to  me  the  attorney 
should  not  be  permitted  to  reveal  against  the  client. 

The  COURT :  I  will  reserve  my  ruling  on  it ;  I  am 
of  the  impression  that  a  conversation  given  under  these 
circumstances  is  not  privileged. 

Q.  State  what  Mr.  Hanley  stated,  in  the  presence  of 
this  young  man  there,  as  to  the  purpose  of  this  convey- 
ance, and  whether  or  not  anything  was  said  about  any 
consideration  for  it  passing. 

A.  The  substance  of  w^iat  was  said  by  Mr.  Hanley 
Wcs  that  he  had  made  this  conveyance  to  his  son  for  the 
purpose  of  bringing  this  Crescent — was  it — Crescent 
Lumber  Company  to  time ;  that  the  boy  had  paid  noth- 
ing for  the  property;  the  boy  said  nothing  in  response 
to  that,  that  I  remember ;  quite  certain  that  he  did  not ; 
he  did  not  contradict  it,  I  know.  I  know  I  said  some 
things  in  reference  to  this  particular  matter,  but  what  I 
said  perhaps  is  not  necessary. 

The  COURT :    It  is  not  material. 

The  WITNESS :    This  was  the  first  time  I  had  learn- 
ed of  these  transfers.    I  think  you  (Mr.  Lund)  told  me 
in  his  presence,  and  I  made  certain  remarks  about  it. 
CROSS  EXAMINATION. 

The  WITNESS:    I  was  acting  as  attorney  for  James 
P.  Hanley  at  that  time.    Thi.-^.  conference  and  the  occa- 
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sion  has  to  do  with  legal  business  I  was  handHng  for 
him  with  reference  to  the  claims,  I  think,  of  this  Cres- 
cent Lumber  Company,  and  also  of  the  bank  at  Deer 
I 'ark.  I  don't  remember  the  name  of  the  bank — Deer 
Park  Bank,  was  it? 

Mr.  LUND :    First  State  Bank. 

The  WITNESS:  First  State  Bank  of  Deer  Park. 
This  conversation  was  made  with  reference  to  that  mat- 
ter, I  say.  I  am  very  sure  this  boy,  Jim  Hanley,  was 
present.  Mr.  Hanley,  in  these  remarks,  referred  to  some 
lots ;  I  think  Mr.  Lund  and  I  had  been  up  to  look  at  be- 
fore that,  or  else  went  out  after,  I  think  before.  North 
Addition  to  Ross  Park,  I  think  they  were  abutting  upon 
the  railroad  track  of  the  Great  Northern  Railway,  or 
some  railway  out  there  any  way;  there  were  four  lots, 
as  I  remember  that  he  had  owned,  and  which  he  had  talk- 
ed about  turning  out  as  security  for  these  claims.  After 
refreshing  my  recollection  this  conversation  did  not  refer 
to  some  personal  property  and  bill  of  sale  which  had  been 
made  to  the  son,  or  horses  and  cattle  and  a  mill  outfit, 
I  don't  think  so.  I  know  it  referred  to  these  lots.  Now, 
during  some  of  the  time,  we  had  some  talk  about  the  bill 
of  sale  of  other  property,  also  some  horses  and  things  in 
Stevens  County.  I  could  not  be  mistaken  that  this  state- 
ment of  his,  of  the  transfer,  referred  to  the  lots  and  not 
to  the  personal  property,  no  I  could  not ;  I  am  pretty  pos- 
itive of  that  because,  if  I  remember  correctly,  there  was 
also  something  about  having  transferred  a  house  and  lot 
to  the  daughter. 
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Q.  Did  Hanley  say  that  he  had  transferred  that  to 
"tony  up"  the  Crescent  Lumber  Company? 

A.  I  don't  remember  whether  that  was  talked  over 
nt  that  same  time  or  not,  but  my  impression  is  that  it  was ; 
I  know  that  we  discussed  it.  Hanley  did  not  make  any 
estimation  as  to  how  that  conveyance  of  these  town  lots 
to  his  son  was  going  to  bring  the  Crescent  Lumber  Com- 
pany to  time.  I  would  not  be  able  to  say  the  date  of  this 
conversation,  but  my  remembrance  is  it  was  in  July,  I 
think  it  was,  the  time  that  I  was  to  take  a  vacation,  if  I 
remember  correctly,  and  it  was  either  in  July  or  August 
of  that  year.  I  would  not  be  able  to  say  for  certain 
whether  it  was  after  the  Crescent  Lumber  Company  at- 
tached Hanley. 

Q.  Weren't  you  there  trying  to  adjust  matters  grow- 
ing out  of  the  attachment,  of  the  rush  of  creditors  that 
was  precipitated? 

A.  I  know  we  were  there  trying  to  adjust  the  claim 
of  the  Crescent  Lumber  Company,  and  I  know  also  that 
the  bank  at  Deer  Park  was  fixed  up,  they  had  a  large 
amount  of  claim,  quite  a  large  amount,  against  Hanley 
for  money  which  the  bank  had  advanced  to  him.  I  could 
not  say  for  certain  whether  it  was  later  than  the  time  of 
the  attachment  of  the  Crescent  Lumber  Company  on  the 
22d  or  24th  of  July,  1910;  I  am  rather  inclined  to  think 
it  was  about  that  time,  but  I  could  not  say  whether  it 
was  before  or  after;  it  is  a  long  time,  and  I  have  not 
thought  of  it  since.  I  withdrew  from  the  case  and  from 
acting  for  Mr.  Hanley  shortly  after  that,  within  a  very 
few  days,  and  I  have  never  had  the  matter  in  hand  since 


114  R.  F.  Knight  vs. 

(Testimony  of  R.  J.  Danson.) 

or  thought  of  it  to  any  extent,  except  Mr.  Lund  men- 
tioned it  to  me  here  a  few  weeks  ago,  just  asked  me  if  I 
remember  about  the  meeting,  and  I  said  I  did.  I  can't 
remember  how  long  ago  this  conveyance  you  refer  to 
was  made,  on  the  2d  of  May ;  I  know  that  I  did  not  know 
of  it  until  Mr.  Lund  mentioned  it,  and  I  was  very  much 
surprised  that  he  had  made  the  conveyance,  but  I  know 
that  I  censured  him  severely  for  it.  I  censured  him  be- 
cause I  felt  that  that  was  a  good  cause  to  sustain  an  at- 
tachment against  him  and  showed  that  he  was  acting 
fraudulently.  I  think  I  did  know  at  that  time — I  think 
that  I  had  been  consulting  with  him  for  some  time — I 
know  that  he  was  not  in  good  financial  condition  when 
he  made  the  deed. 

O.     You  think  he  was  not  ? 

A.  I  know  he  was  not.  I  do  not  recall  at  that  con- 
ference talk  of  this  kind,  that  these  lots  were  purchased 
on  either  side  of  intervening  lots  517,  516  and  18,  two 
other  lots  lying  in  between  them,  at  that  conference  or 
that  conversation,  that  someone  asked  Mr.  Hanley  why 
he  bought  lots  in  that  position,  with  intervening  lots,  and 
he  said  that  it  was  so  that  he  could  kind  of  have  a  string 
on  those  lots  in  the  future,  and  buy  them  up  in  the  fu- 
ture, or  that  in  substance;  I  don't  recall  that.  I  do  not 
recall  any  one  saying  in  response  to  a  conversation  of 
that  kind,  that  that  was  a  "Yankee  trick,"  or  "regular 
Yankee  trick" ;  that  is  not  what  I  had  in  mind;  Mr.  Lund 
and  myself — I  took  my  horse  and  buggy  at  the  instance 
and  with  the  knowledge  of  Mr.  Hanley,  and  took  Mr. 
Lund  out  over  this  property,  and  I  think  it  was  done  be- 
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fore  we  had  the  conference,  if  I  remember  right,  I  am 
nearly  certain  about  that,  with  a  view  of  his  turning  out 
this  property  as  security  for  these  claims,  and  I  had  ad- 
vised him  to  do  that.  That  is  why  I  am  so  positive 
about  it,  and  I  remember  I  was  driving  out  and  looking 
at  those  lots,  and  then  going  up  into  Lidgerwood  Park 
Addition  and  looking  at  a  house  that  he  owned  and  that 
also  was  to  be  turned  in. 

O.  Now,  that  was  a  part  of  the  proposed  agreement, 
that  he  should  turn  in  everything,  the  wife  should  join 
in  the  mortgage  of  their  homestead  at  Lidgerwood,  and 
the  boys  should  relinquish  their  claim  for  wages;  that 
was  a  part  of  what  you  were  talking  about  ? 

A.  I  think  there  was  something  said  about  boys' 
wages.  It  is  not  a  fact  that  in  that  proposed  agreement 
that  James  Hanley,  Jr.,  the  boy,  was  mortgage  these 
four  lots.  They  were  considered  the  property  of  the 
elder  Hanley,  absolutely,  and  I  know  I  was  amazed  when 
I  learned  that  he  had  conveyed  them  to  the  boy.  I  am 
as  fair  as  a  man  can  be,  I  think,  about  this ;  of  course, 
there  is  always  a  possibility  of  being  mistaken,  but  I 
don't  think  here  I  could  be.  I  talked  with  Hanley  about 
the  matter  alone,  I  lectured  him,  if  that  is  the  question. 
I  was  there  as  his  attorney,  I  was  anxious — I  thought 
if  Mr.  Hanley  acted  fair  and  honest  that  he  could — 

Mr.  BIRDSEYE:  I  don't  believe  I  care  what  you 
thought  about  it.  Mr.  Danson.  I  am  not  asking  you 
about  that. 

The  WITNESS:  I  had  no  other  business  there  at 
that  time  than  to  act  as  his  attorney. 

WITNESS  EXCUSED. 
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B.  H.  KIZER,  sworn  on  behalf  of  complainant,  tes- 
tified: 

DIRECT  EXAMINATION. 

The  WITNESS:  My  name  is  B.  H.  Kizer;  I  am  a 
member  of  the  firm  of  Graves,  Kizer  and  Graves,  law- 
yers. My  firm  were  attorneys  for  the  Crescent  Lumber 
Company,  which  was  a  partnership  and  had  a  claim 
against  J.  P.  Hanley  some  time  in  July,  1910.  I  recall 
having  a  conference  at  your  (Mr.  Lund's)  office,  along 
the  latter  part  of  July. 

Q.  Will  you  state  who  was  present  and  what,  if  any- 
thing, was  said  by  Mr.  Hanley  with  reference  to  why  he 
had  made  a  transfer  of  certain  lots  in  Northeast  Addi- 
tion to  Ross  Park  to  his  boy? 

Mr.  BIRDSEYE:  We  object,  for  the  reason  Mr. 
Hanley  is  not  a  party  to  this  record. 

Objection  overruled. 

The  WITNESS :  You  (Mr.  Lund)  were  present,  Mr. 
Hanley  was  present,  his  attorney,  Mr.  Danson,  was 
present,  one  of  my  clients,  Mr.  Moore,  was  present,  and 
I  believe  two  other  gentlemen,  whose  names  I  now  for- 
get, one  of  whom  I  think  I  recognize  in  the  court  room, 
officers  of  the  State  Bank  of  Deer  Park. 

Q.     Mr.  Irish  and  Mr.  Olson? 

A.  Mr.  Irish  and  Mr.  Olson,  I  believe,  and  my  rec- 
ollection is  clear  that  young  Mr.  Hanley,  whom  I  think 
I  recognize,  was  present;  the  conference  had  been  post- 
poned, I  think,  once  or  twice  waiting  for  him  to  come 
down,  or  something  of  the  sort ;  he  was  supposed  to  have 
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some  information  about  what  was  the  state  of  the  stock 
up  there;  we  were  anxious  to  know  about  what  stock 
they  liad  on  hand,  he  had  been  running  the  mill  and  knew 
about  it,  and  all  of  the  subject  of  inquiry  in  regard  to  as- 
certaining how  much  stock  this  yard  had.  We  were  ne- 
gotiating with  respect  to  turning  over  the  assets  to  a 
trustee  to  run,  as  it  appeared  that  Mr.  Hanley  was  in  a 
state  of  serious  insolvency,  and  I  had  a  list  there  of  cer- 
tain property  which  Mr.  Hanley  had  given  to  the  Cres- 
cent Lumber  Company  as  a  basis  for  credit,  which  he 
owned,  including  four  lots  in  Lidgerwood,  which  I  think 
had  been  sold  on  a  contract,  and  a  small  payment  made — 
four  lots  in  an  addition  to  Ross  Park,  Northeast  or 
Southeast  Addition  to  Ross  Park,  and  the  home  prop- 
erty out  in  Lidgerwood,  and  it  was  brought  up  by  you 
(Mr.  Lund),  I  believe,  that  conveyances  had  been  made 
quite  recently  of  the  home  property  to  the  daughter  and 
of  the  other  lots,  the  four  lots,  to  the  son,  and  Mr.  Dan- 
son  seemed  very  much  surprised,  and  turned  to  Mr.  Han- 
ley, Sr.,  and  said,  "What  did  you  do  that  for?" 

Mr.  BIRDSEYE:  I  object  to  that  as  hearsay.  Let 
him  tell  w'hat  Mr.  Hanley  said,  and  leave  out  this  detailed 
recitation. 

The  COURT:  Objection  overruled.  Go  on  and  state 
what  was  said  about  the  transfer  of  these  lots. 

The  WITNESS :  Mr.  Hanley  replied  that  he  wanted 
to  bring  the  Crescent  Lumber  Company  to  time,  that  he 
wanted  to  make  them  live  up  to  their  contract,  that  is 
why  he  did  it.  I  think  I  asked  the  question,  "You  were 
not  paid  anything  for  it,  were  you?"  or  "There  was  no 


118  R.  F.  Knight  vs. 

(Testimony  of  B.  H.  Kizer.) 

consideration  paid?"  or  some  such  question  as  that,  and 
he  replied  again,  "I  just  wanted  to  bring  those  fellows 
to  time;  I  thought  that  would  be  a  good  way  to  do  it." 
I  think  it  was  Mr.  Danson  or  yourself  (Mr.  Lund)  re- 
marked that  that  was  a  very  queer  way  of  doing  it. 

Mr.  BIRDSEYE:  I  object  to  that;  it  is  very  inter- 
esting, but  not  competent. 

Objection  sustained. 

Complainant  excepts  and  exception  allowed. 

The  WITNESS:     The  young  man     Hanley  did  not 
make  any  statement  to  the  contrary  there.     He  did  not 
say  anything  at  all  on  that  subject;  he  may  certain  ques- 
tions; the  question  was  asked  him  about  the  stock. 
CROSS  EXAMINATION. 

Q.  Was  it  this  young  man  that  is  sitting  here,  (in- 
dicating), or  the  young  man  sitting  second  from  the  lady 
back  there  ? 

A.  This  young  man  (indicating),  I  don't  recall  that 
I  have  seen  the  other  yovmg  man.  I  think  it  was  this 
gentleman  here  present.  Now  about  seeing  the  other 
young  man,  I  should  not  be  positive.  If  it  should  be 
testified  by  several  witnesses  that  he  was  working  in  the 
mill  there  at  Northport,  I  might  be  mistaken.  I  say  that 
is  my  recollection  upon  seeing  them  now;  at  aU  events, 
each  of  them  was  introduced  as  a  son  of  Mr.  Hanley  to 
me,  and  I  supposed  it  was  this  young  man  here.  As  to 
my  best  judgment  whether  this  young  man  was  pres- 
ent at  that  conversation,  I  will  just  simply  say — I  with- 
draw the  remark  that  it  was  that  young  man — and  say 
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it  was  the  son  of  Mr.  Hanley  who  had  made  the  con- 
veyance. 

Mr.  LUND:  O.  To  whom  the  conveyance  had  been 
made  ? 

A.  Yes;  I  won't  undertake  to  identify  him  by  face, 
because  it  was  too  long  ago,  and  I  saw  too  Httle  of  the 
son.  I  don't  recall  at  that  conference  or  some  other  that 
we  had  about  the  same  matters,  of  Mr.  Hanley  being 
questoined  why  he  had  purchased  these  four  lots,  with 
two  other  lots  intervening  between  them.  I  do  not  re- 
call someone  characterizing  his  answer  as,  'Tt  was  a 
regular  Yankee  trick,"  or  "Yanke  trick."  No  particular 
discussion  was  had  at  that  time,  or  any  of  those  times, 
about  transfer  of  titles  to  one  of  his  sons ;  I  think  proba- 
bly it  was  mentioned  if  he  had  conveyed  practically  all 
of  his  property  to  his  children;  I  think  Mr.  Lund  men- 
tioned it  in  some  such  phrase  as  a .    It  is  not  a  fact 

when  I  referred  to  what  Hanley  said,  he  was  trying  to 
bring  the  Crescent  Lumber  Company  to  time,  was  about 
the  transfer  of  certain  chattels.  He  referred  to  these 
Lidgerwood,  or  to  these  Ross  Park  lots,  these  four  lots, 
I  am  speaking  of.  I  was  present  and  represented  the 
Crescent  Lumber  Company,  and  Mr.  Moore,  of  that 
company,  was  also  present.  Yes,  Hanley  had  the  hard- 
ihood to  say  in  their  presence  that  he  had  transferred  the 
property  simply  to  bring  them  to  time;  absolutely  there 
is  no  question  about  it,  as  far  as  I  am  concerned ;  that  is 
substantially  what  he  said;  it  is  very  clear  to  me,  I  am 
still  attorney  for  the  Crescent  Lumber  Company,  our 
firm  is  attorney  for  the  Crescent  Lumber  Company.     In 
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a  nominal  sense,  the  matter  really  passed  out  of  our 
hands,  I  turned  it  over  to  Mr.  Matthews,  but  I  suppose 
our  firm  is  supposed  to  represent  them.    Mr.  Hanley  vol- 
unteered that  remark  on  that  occasion,  that  he  transferr- 
ed those  lots  without  consideration.    As  to  what  he  said, 
I  can  only  repeat  what  I  have  said;  I  think  I  have  given 
all  that  he  said.     My  recollection  is,  that  I  asked  him 
if  anything  was  paid;  I  asked  him  by  anything  was  paid 
by  him,  by  the  son,  yes,  or  by  the  daughter  either,  for 
the  other  property,  and  he  made  the  reply,  "I  just  wanted 
to  bring  those  fellows  to  time ;  I  wanted  to  make  them 
live  up  to  their  contract."    Didn't  say  that  nothing  was 
paid,  but  simply  wanted  to  bring  those  fellows  to  time; 
yes,  that  is  it.    We  began  to  represent  the  Crescent  Lum- 
ber Company  shortly  before  the  attachment  was  sworn 
out;  I  should  say  about  the  16th  or  17th  of  July.    We 
did  not  appear  for  them  as  early  as  May  2d.     I  know 
nothing  about  any  trouble  between  them  and  Hanley  be- 
fore the  17th  of  July,  except  what  Mr.  Moore  told  me. 
No,  I  don't  think  Mr.  Hanley  explained  how  this  trans- 
fer of  property  to  the  boy  was  going  to  bring  the  Cres- 
cent Lumber  Company  to  time.     Some  remarks  were 
made  about  it,  but  Mr.  Hanley  did  not  volunteer  any- 
thing in  explanation.     The  date  of  this  conversation  I 
have  detailed  was  quite  late  in  July;  it  was  just  before 
I  took  my  summer  vacation,  which  I  took  that  year.     I 
feel  pretty  sure  it  was  after  our  friend  had  gotten  out  the 
attachment  for  the  Crescent  Lumber  Company,  a  few 
days  before,  I  don't  think  that  they  met  Mr.  Hanley  be- 
fore the  attachment  was  taken  out.     I  think  that  one  of 
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the  grounds  for  the  attachment  was  based  upon  the  dis- 
position of  the  property  fraudulently. 

Q.  And  in  the  face  of  that,  and  in  the  presence  of 
you,  the  attorney  for  the  Crescent  Lumber  Company, 
Hanley  confessed  that  he  said  he  had  conveyed  it  to 
bring  them  to  time  ? 

A.  His  lawyer  and  he  both  seemed  to  confess.  Han- 
ley seemed  to  be  in  his  right  mind.  At  that  time  he  did 
not  appear  to  be  acting  under  any  duress  or  influence. 
Mr.  Hanley  seemed  to  be  desirous  of  repairing  a  wrong 
he  had  done.  I  think  at  that  time  he  was  acting  properly 
and  rationally. 

Mr.  LUND:  In  connection  with  this  deed  that  we 
have  here  this  morning,  I  want  to  have  in  the  record  here 
the  recitation  of  the  consideration  as  five  dollars  for 
what  it  is  worth. 

The  COURT :    Very  well. 
WITNESS  EXCUSED. 

JAMES  M.  HANLEY,  sworn  on  behalf  of  com- 
plainant, testified: 

DIRECT  EXAMINATION. 
The  WITNESS:  In  1910  I  carried  an  account  with 
the  Northport  Savings  Bank.  I  would  not  say  positively 
I  opened  that  account  on  March  18,  1910,  by  a  deposit 
of  $90.00;  somewhere  around  about  that  time,  though, 
for  that  sum.  I  continued  to  carry  a  small  balance  in 
that  bank  until  probably  some  time  in  the  fall  of  19 — , 
hold  on  a  moment;  yes,  some  time  in  the  fall  of  1910.  I 
believe  that  account  exceeded  the  sum  of  ninety  dollars 
at  some  times ;  I  believe  it  got  as  high  as  $175.00.    I  dis- 
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remember  now  whether  on  the  2d  day  of  June,  1910,  I 
had  a  balance  of  $27.50;  it  is  hard  to  remember  a  httle 
account  Hke  that.  I  guess  it  was  not  very  much ;  did  not 
amount  to  much.  That  small  balance  continued  for  quite 
a  little  period  of  time,  a  small  balance  of  that  kind.  I 
never  had  any  sum  in  the  bank  there,  I  believe,  to  exceed 
$175.00  at  any  time.  I  never  had  any  bank  account  any- 
where else.  I  was  living  at  Northport  at  the  time,  and 
working  in  my  father's  mill,  upon  the  boat,  and  had 
been  for  c[uite  a  period  of  time. 

CROSS  EXAMINATION. 

The  WITNESS:  This  bank  account  I  have  been  re- 
ferring to  was  at  Northport. 

Mr.  BIRDSEYE:  That  is  what  you  were  referring 
to  Mr.  Lund? 

Mr.  LUND:  That  is  where  the  mill  is  located,  at 
Northport. 

The  WITNESS:  I  opened  that  account,  probably, 
the  first  of  the  year  1910,  somewhere  along  there,  in 
the  spring;  I  don't  know  exactly  what  date.  It  was  just 
small  checks  that  I  drew  over  at  the  mill  that  I  de- 
posited there.  I  was  paid  in  checks  at  the  mill.  I  found 
it  convenient  to  have  an  account  at  the  bank,  kept  an 
account  there ;  I  had  a  check  book  to  pay  my  bills  around 
town  as  I  spent  money.  The  mone}'  that  I  got  from  my 
grandmother  never  had  anything  to  do  with  that  ac- 
count. The  reason  it  was  not  put  in  the  bank  was,  it 
was  her  request  it  be  not  put  in  the  bank  when  she 
turned  it  over  to  my  mother,  and  she  had  always  re- 
frained from  keeping  it  in  banks;  so,  according  to  her 
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wish,  I  never  put  it  in  the  bank.  She  did  not  have  any 
faith  in  banks.  I  deposited  none  of  this  money  in  that 
bank  account. 

The  COURT:    What  is  your  age? 

A.     Twenty-four,  the  seventh  of  last  November. 

Witness  excused. 

CHARLES  P.  LUND,  sworn  on  behalf  of  com- 
plainant, testified: 

DIRECT  EXAMINATION. 

The  WITNESS:  Some  time  about  the  24th  or  25th 
of  July,  to  the  best  of  my  recollection,  I  was  consulted 
by  the  officers  of  the  First  State  Bank  of  Deer  Park,  in 
reference  to  this  Hanley  indebtedness,  at  that  time  this 
attachment  of  the  Crescent  Luml^er  Company  had  been 
levied.  We  were  trying  to  work  out  some  solution 
whereby  the  bank  could  be  protected  or  saved  the  big- 
gest part  of  their  debt,  and  in  pursuance  of  that  eiTort  we 
had  a  conference  in  my  office,  I  should  say  it  was  along 
about  the  latter  part  of  July,  probably  three  or  four  days 
intervened  from  the  time  I  was  consulted  about  it,  and 
there  was  present,  as  had  been  stated  here,  Mr.  Danson, 
Mr.  Hanley,  Mr.  Olson,  Mr.  Kelly  and  Mr.  Irish— 
who  was  then  the  cashier  of  the  bank,  and  was  responsi- 
ble for  these  loans — and  Mr.  Moore,  a  partner  in  the 
Crescent  Lumber  Company,  and  Mr.  Kizer;  in  that 
connection,  John  Hanley  was  there,  and  on  another  oc- 
casion both  John  and  the  other  boy. 

The  COURT:     The  defendant,  you  say? 

The  WITNESS:  Were  in  my  office,  talking  about 
this  matter. 
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The  COURT:    James  M.  Hanley? 

A.  Yes,  sir.  And  the  question  of  these  transfers 
came  up,  of  the  lots  out  there,  in  Northeast  Addition  to 
Ross  Park;  also  the  house  in  Lidgerwood  and  bill  of 
sale  that  had  been  given  by  Mr.  Hanley  to  the  boy  for 
these  teams  and  wagons  and  paraphernalia,  in  connec- 
tion with  his  teams  for  his  logging  camp,  and  as  attor- 
ney for  the  bank,  I  was  interested  in  ascertaining  the 
facts  concerning  the  transaction.  Both  Mr.  Kizer  and 
myself  inquired  of  them  very  particularly  about  it.  He 
made  the  statement  that  he  had  made  the  transfer  for 
the  purpose  of  bringing  the  Crescent  Lumber  Company 
to  time,  substantially  as  Mr.  Kizer  narrated  here,  and 
Mr.  Danson,  as  he  stated  that  was  the  first  intimation 
he  had  of  it,  and  he  had  something  to  say  about  the  pro- 
priety of  it.  Mr.  Hanley  and  his  boys  were  here  on  vari- 
ous occasions  and  the  matter  was  talked  over  and  how 
the  things  were  to  be  solved,  possibly. 

The  COURT:  One  or  both  of  the  boys  present  on 
this  occasion. 

The  WITNESS:     Yes,  sir. 

The  COURT:  I  say  was  one  or  both  of  them  pres- 
ent; which  was  it,  you  say  one  present  on  one  occasion 
and  one  on  the  other? 

The  WITNESS:  Yes,  I  think  John,  that  is  the 
young  man,  if  I  remember  their  names  correctly,  John 
is  the  young  man  in  the  rear;  and  this  young  man  here. 
Now,  my  best  recollection  is  that  the  first  time  we  met, 
I  don't  think  that  that  was  at  that  conference,  that  John 
was  there;  and  at  the  second,  that  both  of  those  boys 
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were  there.    The  mill  had  shut  down  after  the  attach- 
ment was  levied,  and  the  sheriff  was  in  charge. 

The  COURT :  O.  The  conversation  occurred  at  the 
i-econd  conference,  when  both  boys  were  present? 
but  we  were  trying  to  work  out  some  scheme  to  settle 
The  WITNESS:  That  is  my  recollection  about  it, 
but  we  were  trying  to  work  out  some  scheme  to  settle 
the  matter;  the  bank  thought  that  Hanley  could  work 
out  the  situation  a  good  deal  better  than  a  trustee  coukl, 
because  he  was  familiar  with  the  situaion,  and  finally 
the  Crescent  Lumber  Company  agreed  to  reduce  its  in- 
debtedness— by  the  way,  in  that  connection,  Mr.  Han- 
ley said  that  :he  Crescent  Lumber  Company  had  re- 
turned some  cf  his  drafts;  the  Crescent  L amber  Com- 
pany under  the  terms  of  their  contract  was  to  remit  to 
him  all  over  seven  dollars  a  thousand  on  this  lumber, 
and  credit  the  seven  dollars  a  thousand  on  his  indebted- 
ness to  diem,  and  Hanley  claimed  the  Crescent  Lumber 
C  oinpany  had  refused  to  honor  some  of  the  drafts,  and. 
they  had  been  returned,  and  that  was  what  his  mean- 
ing was  in  bringing  them  to  time,  making  them  live  up 
to  their  contract.  The  Crescent  Lumber  Company 
finally  agreed  that  they  would  reduce  their  claim  to  six 

thousand  dollars,  provided  that  Hanley 

Mr.  BIRDSEYE:    I  object  as  immaterial,  it  cannot 
bear  upon  the  issues  in  this  case,  really. 

The  COURT:     Confine  yourself  to  any  agreement 
or  statement  that  Mr.  Hanley  made. 

The  WITNESS :    I  am  going  to  state,  trying  to  give 
Your  Honor  a  little  insight  into  the  thing,  and  how  it 
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fell  down.     We  met  at  Air.  Danson's  office,  after  they 

agreed  to  reduce  their  indebtedness  six  thousand  dollars. 

Air.  BIRDSEYE:  I  object  to  that  as  immaterial,  not 
bearing  on  this  case. 

The  COURT :  I  will  overrule  the  objection,  and  dis- 
regard so  much  as  is  immaterial. 

The  WITNESS :  Took  a  mortgage  on  these  four  lots 
out  here,  the  home  place  out  at  Lidgerwood,  for  the 
six  thousand  dollars,  credit  on  that  six  thousand  dollars 
the  proceeds  of  the  lumber  that  had  been  already  shipped 
to  them,  and  then  four  cars  additional  were  to  be 
shipped  immediately,  and  out  of  that  they  would  credit 
all  over  and  above  one  thousand  dollars  on  this  mort- 
gage. That  one  thousand  dollars  was  to  be  deposited  to 
Hanley's  credit  in  the  bank,  and  he  had  a  claim  against 
Hutchings  and  somebody  else  for  something  like 
eighteen  hundred  dollars,  the  balance  due  on  the  old 
mill  that  he  had  sold  at  Deer  Park,  and  the  bank  agreed 
to  take  over  that  claim,  that  is,  to  take  Hutchings  for  it, 
and  credit  his  account;  that  would  give  him  approxi- 
mately three  thousand  dollars  and  upwards  to  pay  his 
labor.  That  was  the  scheme  we  had  worked  out,  and 
we  also  thought  that  any 

Air.  BIRDSEYE:     I  object  to  what  was  thought. 

The  WITNESS:  This  is  what  was  agreed  to:  the 
boys  claimed  to  have  some  small  sum  due  them  for 
labor,  they  were  to  waive  their  claims  as  against  these 
claims  of  the  bank.  Air.  Hanley  agreed  to  that,  and 
when  it  came  to  carrying  it  out,  he  said  his  wife  would 
not  mortg-age  her  homestead  out  there. 
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The  COURT :  Was  the  defendant  in  tliis  action  con- 
sulted in  regard  to  it? 

A.  Well,  he  was  here  during  a  part  of  those  con- 
ferences, and  the  last  one,  when  we  were  in  Will  Graves' 
office,  Mr.  Kizer  had  gone  away,  Mr.  Will  Graves  pre- 
pared an  agreement  and  ever}thing  had  been  agreed  to. 
John  Hanley  was  sent  up  north  and  they  actually 
loaded  the  four  cars  and  shipped  them  to  the  Crescent 
Lumber  Comjiany.  pursuant  to  this  agreement,  and  then 
the  thing  fell  through.  But  Jim  was  in  Mr.  Graves' 
office  at  the  time  the  thing  was  finally — that  agreement 
was  drafted,  and  when  Moore  and  myself  were  in  Bro- 
berg  &  Schuler's  office  to  pay  that  small  balance  that 
was  due  on  one  of  those  lots,  something  like  forty-eight 
dollars,  I  think,  Mr.  Moore  and  myself  went  down  there 
from  Mr.  Graves'  office,  for  they  had  the  abstracts  cov- 
ering the  property,  and  we  went  down.  That  is  sub- 
stantially what  occurred  there. 

CROSS-EXAMINATION. 

Q.  Are  you  sure,  Mr.  Lund,  that  Jimmie  Hanley, 
this  boy,  was  present  at  that  conversation  you  first  re- 
lated? 

A.  Either  he  was  present  at  that,  or — well,  he  was 
present  at  the  time  when  the  statement  was  made,  or 
when  Mr.  Hanley  was  asked  why  he  had  made  those 
transfers  to  his  own  family,  and  he  stated  that  it  was 
for  the  purpose  of  bringing  the  Crescent  Lumber  Com- 
pany to  time;  and  somebody  said,  "Well,  you  succeeded 
in  your  effort,  you  brought  them  to  time."  That  did 
not  refer  to  the  transfer  of  personal  property;  we  were 
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discussing  all  of  those  transfers ;  we  had  all  of  the  facts 
before  use.  Mr.  Danson  and  I  had  been  out  there.  Mr. 
Danson  drove  me  out  early  one  morning  to  look  at  both 
the  Lidgerwood  house  and  these  four  lots.  We  were 
at  that  time  discussing  all  of  those  transfers,  and  all  of 
those  transfers  included  the  transfer  of  the  personal 
property;  it  included  the  transfer  of  the  home  place  to 
the  daughter  Katy,  and  we  were  discussing  all  of  those. 

Q.  ^^'ith  reference  to  those,  Mr.  Hanley  said,  speak- 
ing of  all  of  them,  that  his  plan  was  to  bring  the  Cres- 
cent Lumber  Company  to  time,  or  did  he  single  out  the 
transfer  of  the  lots  to  Jimmie? 

A.  No,  he  said  all  of  those  transfers  were  made 
without  any  consideration  and  for  the  purpose  of  bring- 
ing the  Crescent  Lumber  Company  to  time.  He  was 
particularly  asked  whether  there  was  any  consideration. 
I  think  he  spoke  of  the  transfers  generally,  but  we  dis- 
cussed in  detail  the  different  properties,  and  discussed 
in  detail  what  those  four  lots  were  probably  worth.  I 
don't  think  Mr.  Danson  and  Mr.  Kizer  testified  here 
they  did  not  hear  anything  said  about  the  transfer  of 
the  personal  property,  in  substance.  I  heard  what  he 
did  say  on  that  subject.  My  version  is,  in  speaking  of 
all  of  those  transfers,  Hanley  said  with  reference  to  all 
of  them,  they  were  made  to  bring  the  Crescent  Lumber 
Company  to  time,  and  there  was  no  consideration  for 
them  at  all.  He  said  all  of  the  four  lots  in  Ross  Park 
Addition,  the  Lidgerwood  house — he  said  that  specific- 
ally so  there  could  be  no  mistake  about  it,  talking  about 
them,  mentioning  them  in  the  sale.     I  called  Mr.  Dan- 
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son's  attention  there  at  that  conference  to  the  fact  that 
Hanley  had  made  those  transfers;  that  was  the  first 
intimation  that  he  had  about  it;  Danson  was  Hanley's 
attorney  at  that  time;  I  don't  know  how  long  he  had 
been.  Mr.  Danson  pretended  there  that  he  didn't  know 
any  transfers  had  been  made;  he  expressed  surprise, 
and  in  the  language  of  the  street,  he  "roasted"  Hanley 
pretty  strongly  there  for  it. 

Q.  \Miat  business  had  he,  as  Hanley's  attorney,  to 
"roast"  him,  while  we  are  on  that  subject,  in  the  pres- 
ence of  Hanley's  creditors  and  their  attorneys? 

A.  I  don't  know  about  what  business  he  had ;  he  did 
it,  that  is  the  fact. 

O.  Did  Danson  profess  ignorance  of  the  drawing 
of  those  instruments  of  conveyance,  did  he  say  they 
were  not  drawn  in  his  office,  or  did  he  disown  them  en- 
tirely? 

A.  Why,  when  the  fact  was  mentioned,  he  turned 
to  Hanley  and  wanted  to  know  why  he  did  such  a  thing. 
It  did  not  develop  there  what  attorney  or  notary  or  con- 
veyancer had  drawn  the  instruments;  the  instruments 
were  not  before  us  at  all;  we  were  just  discussing  them 
in  the  abstract.  Hanley  was  asked  to  explain  how  the 
conveying  of  that  bulk  of  the  property  this  way  was 
going  to  bring  the  Crescent  Lumber  Company  to  time, 
and  he  didn't  do  it  very  satisfactorily.  He  did  not  at- 
tempt to  explain  it;  it  was  just  passed  over  in  a  sort  of 
joking  way.  Somebody  said,  "Well,  you  succeeded  in 
bringing  them  to  time";  having  reference  to  the  attach- 
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ment.     They  attached  the  property  immediately  after 

the  filing  of  those  complaints. 

Q.  Is  it  not  a  fact  that  the  conveyance  of  the  chattels 
was  later  in  July,  and  the  conveyance  of  the  lots  to 
James  Hanley,  the  hoy,  was  along  the  2d  of  May? 

A.  The  deed  to  the  daughter  is  dated  on  the  3d  of 
July,  and  I  don't  know  when  the  chattel  mortgage  is 
dated.  This  deed  is  dated  on  the  2d  of  May,  but  they 
were  filed  for  record  in  the  Auditor's  office  at  practically 
the  same  time,  as  I  recollect  it. 

The  COURT:  Q.  You  mean  the  chattel  mortgage, 
or  bill  of  sale? 

The  WITNESS :  The  bill  of  sale ;  it  is  not  a  chattel 
mortgage,  it  is  a  bill  of  sale.  There  is  absolutely  no 
question  at  this  time  that  Hanley  declared  that,  in  sub- 
stance the  conveyance  of  these  lots  to  his  son  Jimmie 
was  done  simply  to  bring  the  Crescent  Lumber  Com- 
pany to  time,  and  without  any  consideration.  It  was  a 
matter  of  very  great  surprise  to  me  when  he  filed  his 
petition  in  bankruptcy  that  these  lots  were  not  in- 
cluded. 

Q.  Now,  Mr.  Lund,  in  the  negotiations  looking  to 
an  agreement  for  security  on  this  property,  was  not 
James  M.  Hanley's  name,  the  name  of  the  son  inserted 
into  the  instrument,  and  did  not  the  proposed  mortgage 
run  from  James  P.  Hanley  and  wife  to  James  M.  Han- 
ley, a  single  man? 

A.  No,  I  will  tell  you,  as  a  matter  of  fact,  Mr. 
Graves  made  a  mistake.    The  paper  that  he  prepared  is 
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John  instead  of  "James."     I  don't  know  how  that  mis- 
take was  made;  I  am  not  responsible  for  it. 

Q.  Is  it  not  a  fact  that  the  name  of  the  boy  was  to 
be  in  that  mortgage  and  it  was  understood  that  he  had 
the  title  to  those  lots,  and  he  was  to  join  in  the  mort- 
gage, when  they  knew  that  he  had  the  record  titles  of 
the  lots  and  the  note  was  signed? 

A.     There  was  to  be  a  note  of  six  thousand  dollars, 
payable  on  time,  that  note  was  to  be  executed  by  J.  P. 
Hanley  and  his  wife.    This  young  man  was  not  to  sign 
the  note.     He  had  the  record  title  to  the  property,  and 
they  were  all  to  sign  the  mortgage,  I  suppose.     It  was 
not  a  condition  for  the  settlement,  that  the  Hanley  boys 
would  relinquish  all  claim  for  wages  in  the  mill  for  the 
past  year  or  so ;  the  only  suggestion  about  that  was  this, 
that  those  boys  ought  to  be  interested  in  their  father 
working  out  of  the  tangle  that  he  had  gotten  into,  and 
they  ought  to  be  willing  to  postpone  their  claims  to  those 
of  the  creditors,  particularly  the  bank  that  was  willing 
to  endeavor  to  assist  him  working  it  up,  because  they 
agreed  to  buy  this  two  thousand  dollar  claim  of  Hutch- 
ings,  and  let  them  have  a  chattel  mortgage  on  the  lum- 
ber and  they  agreed  to  relinquish  four  car  lots  of  it  to 
the  Crescent  Lumber  Company  and  take    a  thousand 
dollars  back.    Of  course,  the  First  State  Bank  of  Deer 
Park  was  to  have  a  second  mortgage  on  all  of  this  prop- 
erty as  well.     I  had  no  knowledge  or  information    of 
when  the  trouble  or  the  pressure  began  from  the  Cres- 
cent Lumber  Company  against    Mr.    Hanley,    except 
what  I  gained  from  Mr.  Hanley  himself  and  his  talk 
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here.  I  have  no  way  of  forming  any  idea  as  to  when 
they  would  indicate  the  pressure  began,  because  he  did 
not  testify  anything  that  I  recollect.  I  remember  very 
distinctly  that  he  stated  they  were  not  living  up  to  their 
contract,  and  I  am  very  clear  he  said  they  had  returned 
some  of  his  drafts.  No,  I  did  not  act  as  Mr.  Hanky's 
attorney  at  any  stage  of  those  negotiations,  any  more 
than  I  felt — I  was  not  acting  for  him,  was  not  to  be  paid 
anything  by  him,  never  considered  that  I 

Q.  Did  he  not,  after  he  and  Mr.  Danson  fell  out, 
did  he  not  bring  to  you  all  of  his  papers  in  this  matter 
and  you  had  them  for  some  time,  and  you  advised  him 
and  handled  the  matter  for  him? 

A.  No,  he  had  agreed  two  or  three  times  on  some- 
thing that  was  to  be  done,  and  then  he  backed  out.  When 
Mr.  Danson  quit,  he  quit  because  he  would  not  live  up 
to  his  agreement.  That  was  why  Danson  pulled  out.  I 
think  it  was  Danson  who  pulled  out,  instead  of  Hanley. 

0.  What  is  the  fact  about  Hanley  bringing  his 
papers  to  you  and  you  acting  for  him? 

A.  Why,  when  the  matter  had  all  been  agreed,  it 
was  my  understanding  that  I  would  see  that  the  papers 
were  fixed  up  according  to  the  agreement  that  had  been 
made;  I  was  not  acting  for  him,  however;  he  may  have 
brought  some  papers  down  there  and  left  them.  I  don't 
know  that  I  ever  had  his  papers  in  my  possession. 

Q.  For  whom,  now,  and  for  whose  benefit  did  you 
undertake  to  see  that  the  papers  were  executed  accord- 
ing to  the  understanding? 
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A.  I  was  particularly  interested  in  the  State  Bank; 
I  happened  to  be  well  acquainted  with  the  principal 
stockholders;  they  were  clients  of  mine,  and  I  had  a 
little  stock  in  the  bank  myself.  As  a  matter  of  fact,  I 
did  not,  I  never  did  act  as  Mr.  Hanky's  attorney  in  the 
matter,  never  was  employed  by  him.  If  he  left  any 
papers  there  with  me,  it  was  not  with  me  as  his  attorney ; 
it  was  either  for  safe  keeping,  or  something  else.  I 
can't  say  how  long  I  held  his  papers ;  I  can't  say  that 
I  had  any ;  I  don't  believe  I  did.  I  don't  think  I  did  ad- 
vise him' what  to  do;  if  I  did,  it  was  purely  gratuitous; 
I  never  got  a  fee  for  it  and  never  expected  any. 

Witness  excused. 

Thereupon  plaintiff  rested. 

Trial  Resumed— January  5,  1912,  10  a.  m. 

JAMES  M.  HANLEY,  the  defendant,  sworn  on  his 
own  behalf,  testified : 

DIRECT  EXAMINATION. 

I  am  the  defendant  in  this  action.    My  name  is  James 

M.  Hanley. 

Q.     When  did  you  first  begin  to  talk  with  your  father, 
James  P.  Hanley,  about  purchasing  the  lots  in  question 

in  this  case? 

Mr.  BIRDSEYE:     I  think  that  is  immaterial,  if  the 

Court  please. 

The  COURT:    One  of  the  circumstances.  I  presume. 

You  may  proceed. 

Plaintif^f  excepts  and  exception  allowed. 

A.     Before  he  bought  that  property,  he  took  me  over 
there  and  showed  it  to  me  before  ever  he  bought  those 
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lots,  and  told  me  that  it  looked  like  a  pretty  good  invest- 
ment, and  talked  it  over,  but  I  did  not  bother  him  about 
it;  did  not  do  anything  with  it.  Then  later  on,  in  the 
spring  of  1908,  when  they  started  the  lumber  yard  there, 
I  was  going  to  take  an  interest  in  it,  was  going  to  incor- 
porate it,  and  I  came  down  here  for  the  purpose  of  going 
through  with  it,  and  then  this  partner,  Joe  P.  Kelly, 
backed  down;  he  would  not  incorporate;  he  wanted  to 
have  a  company.  In  the  spring  of  1908  I  was  living  at 
Northport,  and  then  this  last  transaction  in  1910.  I 
talked  with  my  father  off  and  on  from  the  spring  of 
1908,  different  times,  until  I  took  the  deed  for  these 
lots,  about  buying  the  property ;  I  was  figuring  on  start- 
ing a  woodyard  there;  I  had  always  worked  in  the  mill 
in  the  summer  time,  hardly  having  anything  to  do  in 
the  winter  time  in  the  mill,  and  I  thought  I  would  get 
the  property  and  run  a  woodyard  in  the  winter  time. 

Q.  What  was  the  fact  about  your  saving  up  the 
money  you  had  received  from  your  grandmother,  to  buy 
these  lots? 

A.  Well,  I  had  the  money;  I  was  not  saving  it  for 
that  particular  purpose,  but  when  I  decided  I  wanted 
them,  I  had  that  money  available,  that  is,  the  money 
I  put  into  them.  I  paid  my  father  fifteen  hundred  dol- 
lars for  the  lots.  The  payment  was  made  in  cash,  in 
gold  and  bills  and  paper  money.  I  got  that  money  from 
my  mother — I  got  it  from  my  grandmother,  and  she 
gave  it  to  my  mother  to  keep  until  I  was  ot  age,  and 
when  I  was  of  age  she  turned  it  over  to  me.  I  became 
of  age  at  Northport,  at  the  time  I  was  twenty  years  old. 
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My  present  age  is  twenty-four,  the  7th  of  Novem1)er.  I 
received  the  deed  for  these  lots  on  the  3d  of  May.  That 
was  the  deed  in  question  from  my  father  and  mother. 
I  received  it  at  Northport.  After  I  got  the  deed  I  kept 
it  until  I  went  north,  this  summer,  and  I  had  a  lot  of 
my  stuff  and  baggage  was  stolen  up  there,  and  I  lost 
everything  I  had. 

Q.     Wliat  did  you  do  in  the  way  of  recording  that 
deed  ? 

A.  Well,  I  was  busy  up  there  at  the  time,  working 
on  the  boat,  and  I  did  not  get  down ;  I  thought  maybe  I 
would  be  coming  down  any  time  and  have  it  recorded, 
and  besides  there  was  a  payment  on  one  of  the  lots  that 
was  not  quite  finished,  a  small  amount,  and  I  thought 
I  would  wait  until  that  was  paid  up,  and  have  it  re- 
corded, and  then  when  this  trouble  came  up,  in  July, 
I  thought  the  best  thing  I  could  do  was  to  get  them  on 
record  right  away,  have  them  sent  down.  I  had  delayed 
until  that  time.  When  I  took  this  deed  and  paid  the 
money  on  the  2d  of  Nevember,  1910,  my  father's  finan- 
cial condition  looked  all  right  to  us ;  we  always  thought 
it  was  going  along  all  right.  I  had  not,  up  to  that  time, 
heard  of  any  business  trouble,  or  financial  trouble  on  his 
part.  It  was  not  until  after  the  Crescent  Lumber  Com- 
pany started  this  action,  and  all  of  the  creditors  got 
scared  and  started  pressing  their  claims,  along  in  July, 
that  was  the  first  time  we  thought  there  was  financial 
difficulties.  It  was  about  the  latter  part  of  July  when 
the  Crescent  Lumber  Company  filed  their  attachment, 
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I  forgot  the  exact  date.    So  far  as  I  know,  nobody  was 

pressing  my  father  for  payment  prior  to  that  time. 

Q.  What  was  the  condition  of  his  business  and  his 
plant  ? 

Mr.  LUND :  This  witness  has  not  shown  himself  to 
have  any  knowledge  about  it  at  all. 

Mr.  BIRDSEYE:  Q.  Where  were  you  living  at 
that  time? 

The  WITNESS:  At  Northport,  with  my  folks.  I 
was  working  on  the  boat  for  my  father.  That  boat  was 
being  used  in  towing  logs  to  the  mill  from  up  the  river. 
I  was  w^orking  at  the  mill  up  the  river  and  down  all  the 
time  at  home,  pretty  near  every  night  I  stayed  at  home. 
I  took  part  of  my  meals  at  camp  and  at  home.  I  saw 
my  father  every  day.  He  used  to  talk  about  his  busi- 
ness. I  had  general  knowledge  as  I  saw  things  of  the 
general  condition  of  the  business.  There  was  nothing 
occurred  up  to  that  time  to  give  me  an  intimation  that 
there  was  financial  trouble;  we  always  figured  we  were 
going  to  make  good,  planned  on  a  good  cut  that  sum- 
mer ;  had  a  new  boiler  installed,  so  we  had  lots  of  power ; 
the  mill  was  running,  and  we  figured  we  was  going  to 
get  along  all  right,  right  up  to  the  time  the  Crescent 
Lumber  Company  filed  this  attachment;  planning  on  a 
big  cut  that  summer.  My  purpose  and  intention  in  buy- 
ing these  lots  from  my  father,  I  kind  of  wanted  the 
property,  and  then  he  did  not  have  such  an  awful  lot 
of  ready  cash,  and  I  told  hini  that  if  he  wanted  to  sell 
them,  I  would  buy  them,  I  had  the  money.    I  never  sus- 
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pected  or  had  any  hint  or  intimation  that  that  might 

interfere  with  or  delay  his  creditors. 

Mr.  LUND:  I  object  to  that;  that  don't  make  any 
difference. 

The  COURT:  Counsel  are  entitled  to  make  up  the 
record  for  another  court  here.  I  would  suggest,  how- 
ever, I  am  convinced  that  the  condition  of  Mr.  Hanley 
was  not  such  on  the  3d  day  of  May,  1910,  that  he  could 
give  property  away;  of  course,  if  he  sold  it,  he  had  a 
perfect  right  to  sell  it,  and  the  only  c[uestion  in  the  case, 
in  mv  mind,  is  as  to  whether  or  not  there  was  a  consider- 
ation given  for  this  property.  But  you  can  make  up 
your  own  record  to  suit  yourselves. 

The  WITNESS:  I  was  present  in  court  yesterday 
afternoon  and  heard  the  testimony  of  Mr.  Kelly,  Mr. 
Olson,  Mr.  Danson,  Mr.  Kizer  and  Mr.  Lund. 

O.  What  is  the  fact  about  your  having  been  present 
at  any  of  those  conferences  or  conversations,  either  in 
the  office  of  Mr.  Lund,  or  Mr.  Danson,  or  Mr.  Will 
Graves,  on  any  of  those  conferences,  any  of  those  testi- 
fied to? 

A.  I  positively  was  not  in  Spokane  from  about  the 
7th  of  July  until  the  latter  part  of  August;  I  was  in 
Spokane  the  Fourth  of  July  and  went  back  to  Northport 
the  7th  and  never  came  back  to  Spokane  again  until 
about  the  28th  or  29th  of  August,  1910.  I  certainly 
could  not  have  been  at  any  of  those  conferences.  I  was 
engaged  at  Northport  during  that  time,  running  the 
boat;  we  had  the  wheel  out  of  the  boat;  was  repairing 
it  at  that  time,  that  is,  part  of  the  time;  other  times  I 
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was  around  there  waiting;  I  had  a  telegram  from  my 
brother  when  these  conferences  were  going  on,  to  send 
those  books  on,  they  wanted  to  fix  things  up.  I  went 
up  to  the  man  who  was  in  charge  of  the  books  and  got 
the  books  from  him  and  expressed  them  down  to  him, 
took  him  over  to  fix  things  up.  In  any  of  those  confer- 
ences, or  elsewhere,  I  never  heard  my  father  say  that 
he  deeded  this  property  to  me  to  bring  the  Crescent  Lum- 
ber Company  to  time.  I  never  heard  him  say,  there  or 
elsewhere,  that  he  received  no  pay  or  consideration  for 
this  property.  The  way  the  five  dollars  consideration 
came  to  be  mentioned  in  the  deed  when  I  paid  fifteen 
hundred  dollars,  was  just  this  way;  if  I  happened  to  have 
a  party  to  sell  that  same  time,  as  a  general  rule  I  did 
not  want  the  man,  if  I  had  a  chance  to  sell  it  for  more 
money  or  something,  if  the  amount  was  not  stipulated 
in  the  deed,  why  it  did  not  show  up,  was  all.  I  was 
raised  with  my  grandmother;  I  stayed  with  her;  I  pre- 
sume, as  I  can  remember,  as  far  back  as  I  can  remem- 
ber, and  she  always  had  money;  she  used  to  have  her 
money  buried  at  one  time  in  her  garden  out  in  our  onion 
patch.  When  I  was  a  small  boy  six  or  seven  years  old, 
T  remember  she  gave  me  a  dime  one  day  and  I  went  out 
and  buried  it  in  the  garden;  I  thought  maybe  it  would 
grow,  when  I  was  a  small  boy,  and  she  always  told  me 
she  would  leave  me  something  for  taking  care  of  her. 
I  always  took  care  of  her,  and  stayed  with  her  until 
she  died;  and  at  various  times  I  seen  her  have  money. 
I  never  seen  her  have  the  full  amount  she  gave  me;  she 
never  let  me  know;  she  kept  it  all  of  the  time  after  I 
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growecl  up.  While  we  were  living  at  Deer  Park  my 
grandmother  lived  in  a  small  house  out  behind,  adjoin- 
ing the  other,  a  small  distance  away,  one  hundred  and 
fifty  feet  or  so.  That  is  the  building  referred  to  by  the 
plaintiff's  witnesses  as  a  chicken  coop,  but  it  was  not 
no  chicken  coop.  It  was  nice  and  comfortable;  we  ha. I 
it  fixed  up,  and  stayed  in  it  during  the  winter  time,  and 
had  it  papered,  and  it  was  fixed  up  pretty  comfortably; 
nothing  fancy  or  anything  like  that.  It  was  papered 
with  building  paper ;  it  was  floored  good ;  had  a  fire  in  it. 
The  size  of  that  structure  was  about  sixteen  by  twenty. 
It  had  windows  and  doors  in  it.  It  was  a  comfortable 
place  to  live  in.  I  stayed  there  myself  all  the  time  she 
was  there,  and  my  brother  stayed  with  me,  also. 

Q.     What  is  the  fact  as  to  the  old  lady,  the  latter 
years  of  her  life,  having  been  eccentric  or  peculiar  ? 

A.  Well,  she  was  a  kind  of  a  peculiar  old  lady,  as 
everybody  used  to  say;  even  the  Owen  boys  used  to 
always  make  fun  of  her,  and  talked  about  her  being  a 
queer  old  lady,  and  she  was  getting  old  and  childish 
and  feeble;  lots  of  times  she  would  get  mad  at  me  for 
building  a  fire  or  something  in  the  house,  she  would  not 
like  it,  and  she  took  chronic  spells,  and  she  would  get 
over  it  again  all  right  in  a  short  time;  she  would  just 
be  as  good  as  ever.  I  know  from  observation  about 
grandmother  carrying  money  on  her  person ;  she  used  to 
carry  money,  some  of  it  in  a  sack;  she  used  to  have  a 
string  around  her  neck  and  carried  it  in  sacks  down 
here  (illustrating). 
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Q.  Who  supported  the  old  lady  and  paid  her  bills 
during-  the  latter  years  of  her  life 

A.     Well,  she  supported  herself. 

Q.  Jimmie,  were  you  advised  of  any  talk  during 
these  settlements,  about  you  giving  a  mortgage  on  these 
lots,  and  giving  up  your  lien  claim,  to  help  your  father 
out? 

Mr.  LUND:     Advised  by  whom? 

Mr.  BIRDSEYE:  Was  any  such  subject  broached 
to  you? 

A.     Yes,  sir. 

Mr.  LUND :     I  object  to  that. 

The  COURT:    He  has  answered  the  question,  "Yes." 

The  WITNESS:  I  told  my  father  when  they  came 
down  here  to  fix  up  the  agreement  after  this  attachment 
was  filed,  that  if  I  could  help  him  out  in  any  way,  by 
giving  a  mortgage  on  the  property,  I  would  do  it;  I 
wanted  to  see  the  business  go  on,  it  was  to  my  interest, 
so  I  told  him  that  any  agreement  that  he  could  fix  up 
about  giving  a  mortgage  on  the  property,  I  would  give 
it;  I  would  help  him  out.  I  was  not  here  at  the  time, 
I  don't  know  whether  any  proposition  of  that  kind  was 
talked  between  my  father  and  his  creditors. 

The  COURT:  I  don't  think  this  is  material,  except 
insofar  as  it  is  rebuttal  of  the  conversations  testified  to 
by  the  witnesses  yesterday. 

Mr.  BIRDSEYE:  That  is  the  idea,  and  I  don't  care 
to  go  any  further. 

The  COURT:  He  has  testified  he  was  not  there  at 
all. 
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CROSS-EXAMINATION. 

The  WITNESS:  The  mill  shut  down  immediately 
on  that  attachment  being  levied,  and  the  property,  all 
of  it,  was  in  the  possession  of  the  sheriff  of  Stevens 
County,  under  a  keeper.  I  did  not  do  anything  in  con- 
nection with  that  property  while  the  sheriff  was  in 
charge.  I  don't  know  exactly  now  how  long  the  sheriff 
was  in  charge.  That  attachment  was  levied  about  the 
24th  of  July ;  from  that  time  until  they  fixed  it  by  agree- 
ment to  ship  out  the  lumber,  it  was  in  possession  of  the 
keeper  under  the  sheriff  of  Stevens  County;  I  don't 
know  the  date,  I  don't  remember  whether  it  was  the 
11th  of  August.  Between  the  24th  of  July  and  the  11th 
of  August,  I  absolutely  did  nothing  up  there.  I  did 
not  come  down  to  Spokane  when  my  brother  and  father 
did. 

Q.  Is  it  not  a  fact  that  you  and  your  brother  John 
were  in  my  office  on  numerous  occasions,  together, 
when  your  father  was  not  there,  that  you  came  up  there 
looking  for  him? 

A.  I  never  was  in  your  (Mr.  Lund's)  office  at  all, 
never  at  any  time. 

I  was  probably  fifteen  or  sixteen  years  old,  some- 
wheres  around  there,  when  my  grandmother  died,  in 
1904,  I  think.  At  the  time  of  her  death,  I  first  learned 
that  money  had  been  left  to  me.  Mother  had  it.  It  was 
not  shown  to  me.  Mother  stated  that  she  had  some 
money  for  me.  She  did  tell  me  how  much  it  was. 
She  said  it  was  twenty-five  hundred  dollars.  I  was  liv- 
ing out  there  at  the  mill  at  that  time  at  Deer  Park. 
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From  the  time  I  was  fifteen  years  old  until  I  was  twenty- 
one  years  of  age,  I  may  have  talked  about  it  once  in  a 
while,  just  asked  her  if  it  was  all  right,  or  something 
like  that,  or  if  she  had  it,  I  don't  remember.  I  don't 
know  as  a  matter  of  fact  that  I  never  did  have  any  talk 
with  her  about  it  at  any  time.  It  is  pretty  hard  to  re- 
member just  when  I  did  have  any  talk  with  her  about  it; 
that  is  a  long  time  ago.  I  never  saw  the  money  or  any 
part  of  it.  I  did  not  know  where  it  was  kept;  I  never 
bothered  about  where  it  was  kept.  The  money  was 
turned  over  to  me  when  I  was  twenty-one.  I  was  at 
Northport  at  that  time.  My  mother  had  the  money.  It 
<vas  delivered  to  me  in  the  house  where  we  lived  then. 
It  was  handed  over  to  me  in  gold  and  paper.  My  mother 
counted  it  out.  I  counted  it.  I  don't  exactly  remember 
how  much  gold  there  was  now.  I  don't  know  how  much 
paper  there  was.  The  dimensions  -  of  the  money  was 
in  twenties,  tens  and  fives  and  bills;  twenties,  tens  and 
fives  in  gold,  and  twenties,  tens  and  fives  in  paper.  I 
don't  know  how  much  of  either.  After  I  got  the  money 
I  put  it  in  a  buckskin  bag  and  put  it  in  a  fruit  jar  and 
sealed  the  lid  up  and  buried  it  in  an  old  stove  down  in 
the  basement.  Nobody  knew  that  I  had  the  money 
there.    I  certainly  did  not  tell  anybody  where  it  was. 

Q.  Now,  did  you  ever  make  any  investment  of  any 
kind  of  any  of  that  money,  or  put  it  anywhere,  after  you 
became  twenty-one  years  of  age? 

A.  I  did;  I  invested  fifteen  hundred  dollars  of  it  in 
this  property. 
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Q.  I  mean  before  that;  yon  claim  to  have  pnt  fifteen 
hundred  dollars  into  this  property.  Did  you  ever  do 
anything  with  it.  from  the  time  you  were  twenty-one 
until  you  claim  to  have  paid  this  fifteen  hundred  dollars? 

A.  Yes,  I  did;  I  used  to  take  small  amounts  of  it, 
and  spend  it  once  in  a  while  I  spent  it  for  different 
things ;  I  had  a  launch  up  there  that  cost  me  cjuite  a  lot 
of  money;  I  used  to  buy  gasoline,  and  different  expenses 
around.  Spent  money  here  in  town.  I  would  take 
money  out  of  there  as  I  wanted  it.  I  probably  spent 
one  hundred  and  fifty  dollars  out  of  it.  I  never  counted 
it ;  never  counted  it  from  the  lime  I  put  it  in  there  until 
I  took  it  out.  I  never  counted  it  over  to  see  if  it  was 
all  there;  it  did  not  look  as  though  anybody  had  ever 
bothered  it.  My  birthday  was  November  7th,  1908, 
when  I  was  of  age.  For  nearly  two  years  that  money 
lay  there  in  that  stove.  I  never  counted  it  to  see  if  it 
was  all  there;  it  looked  as  though  it  was  all  there.  I 
never  counted  the  whole  works  over.  When  I  took  this 
money,  I  took  it  at  different  times,  in  small  sums.  At 
different  times,  I  took  money  out;  I  don't  remember 
exactly  how  many  times ;  it  would  be  pretty  hard  to 
remember  that.  I  generally  took  gold  out.  I  talked  a 
good  many  times  about  buying  this  property,  as  I  say. 
I  was  thinking  of  going  in  partnership  with  my  father 
and  somebody  else,  running  a  lumber  yard  over  here. 
That  was  after  I  became  of  age.  I  took  out  all  of  that 
other  money  that  I  had  in  that  old  stove  in  the  ashes 
at  the  time  I  brought  this  fifteen  hundred  dollars  here. 
I  took  all  the  money  out,  yes.     I  paid  over  fifteen  hun- 
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dred  dollars ;  I  put  the  other  money  back  mto  the  stove. 
I  kept  it   there  until  I  came  down  here  last    fall.    The 
money  was  always  in  this  same  place,  while  I  was  in 
Northport,  for  nearly  two  years. 

Q.  Now,  is  it  not  a  fact,  Mr.  Hanley,  that  you  people 
moved  three  different  times  while  you  were  up  at  North- 
port  ? 

A.  Well,  they  lived  in  that  small  house  there  for  the 
largest  part  of  the  time  we  were  there. 

Q.  Answer  my  question;  didn't  they  move  and 
change  their  place  of  residence  there  three  different 
times  ? 

A.     They  did;  yes,  sir. 

Q.  And  all  of  this  time  you  left  the  money  in  that 
stove  ? 

A.  Yes,  sir ;  I  did  not  get  the  money  until  they  moved 
in  that  last  house.  I  disremember  when  they  moved 
to  that  last  house,  but  it  was  very  shortly  after  we 
moved  there.  After  we  moved  up  there  permanently 
we  did  not  live  in  the  mud  house  very  long;  it  was  the 
best  one  we  could  get. 

Q.  You  know,  as  a  matter  of  fact,  you  had  not  been 
living  in  that  house  at  the  time  your  father  filed  this 
petition  in  bankruptcy,  don't  you? 

A.  I  think  we  lived  there  longer  than  that;  I  do 
not  know  when  we  moved  in  there ;  I  do  not  know  about 
the  time  we  went  in  there.  I  say  the  reason  why  the 
consideration  named  in  this  deed  was  such  as  it  was, 
was  because  I  did  not  care  to  have  the  consideration 
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known.     I  first  talked  about  making  this  deed  shortly 

before  the  transaction,  the  deed  to  the  house. 

O.  Was  anything  said  about  how  the  deed  was  to  be 
made? 

A.  Do  you  mean  in  regard  to  whether  the  lots  would 
be  put  in  there? 

Q.     Yes. 

A.  Yes,  sir.  It  was  discussed.  I  would  not  have 
put  them  in  there,  but  for  the  reason  stated  awhile  ago. 
It  was  not  stated  just  what  should  be  put  in. 

O.  Now,  as  a  matter  of  fact,  your  father  and  mother 
happened  to  be  down  at  Colville,  and  they  had  that  deed 
made,  and  you  didn't  know  anything  about  it? 

A.  No,  sir;  it  was  talked  over  before  they  went 
down;  my  father  was  called  to  the  jury,  and  had  to  go 
down  there  to  get  off;  he  had  business  to  attend  to,  and 
he  was  going  down  to  get  excused,  and  that  is  when  he 
had  it  made  out. 

O.  He  had  the  deed  made  out  very  soon,  and  you 
didn't  think  it  was  going  to  be  made  out,  did  you? 

A.  I  certainly  did.  I  certainly  did  have  that  deed 
in  my  possession.  I  don't  remember  whether  my  father 
sent  the  deed  down  here  to  the  County  Auditor  for  rec- 
ord, or  whether  I  did ;  we  was  busy  at  the  time. 

O.  You  know  that  deed  was  recorded  at  his  request, 
and  he  mailed  it  down  here  with  a  letter  asking  that  it 
be  recorded,  did  he? 

A.  He  probably  did.  He  did  not  have  it  in  his  pos- 
session all  of  the  time.  I  turned  it  over  to  him  at  the 
time  I  had  it  sent  down  here;  we  was  in  a  hurry;  I  was 
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working,  and  the  morning  before  I  went  to  the  mill  I 
got  the  deed  and  gave  it  to  him.  I  said,  "Send  it  down 
to  Spokane  and  we  will  have  it  recorded."  I  had  to  go 
to  the  mill  and  get  to  work;  I  used  to  stay  home  nights. 
As  a  matter  of  fact,  it  was  sent  down  by  my  father. 

Q.  He  wrote  a  letter  down  to  the  Auditor,  mail- 
ing the  deed,  asking  that  the  deed  be  recorded,  along 
about  the  21st  of  July? 

A.  Somewhere  about  there.  The  deed  had  not  been 
in  the  office  there  in  a  little  safe  all  of  that  time;  it  was 
at  home;  I  had  it  in  my  trunk  at  home.  The  deed  was 
lost  this  summer  in  my  baggage,  the  bank  book  and 
checks,  and  stuff  I  had  in  there  was  lost,  too.  As  a 
matter  of  fact  the  deed  was  written  by  my  father  in  his 
handwriting;  that  is,  the  blanks  were  filled  in  by  him. 
I  couldn't  say  whether  the  handwriting  outside  of  that 
of  my  father  was  that  of  the  notary  public,  Mr.  Saxe. 
I  know  the  body  of  the  deed  was  in  my  father's  hand- 
writing. 

Witness  excused. 

JOHN  ZILKA,  sworn  on  behalf  of  the  defendant, 
testified : 

DIRECT  EXAMINATION. 

The  WITNESS :  My  name  is  John  Zilka.  From 
about  the  24th  day  of  July,  1910,  for  the  next  two  weeks, 
I  was  at  Northport,  Washington.  I  was  put  in  charge  of 
the  plant  by  the  sheriff,  of  Mr.  Hanley's  mill  plant,  by  the 
sheriff'  of  Stevens  County.  I  was  put  there  with  refer- 
ence to  the  levy  of  the  attachment  of  the  Crescent  Lum- 
ber Company  the  latter  part  of  July.    The  sheriff'  put  me 
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in  just  about  as  soon  as  he  made  the  attachment.  I  was 
about  three  weeks,  from  three  to  four  weeks,  in  charge  of 
the  property  continuously  from  that  time.  I  was  ac- 
quainted with  Jim  Hanley,  this  young  man,  at  that  time. 
During  that  three  or  four  weeks  while  I  was  up  there, 
he  was  there  continuously;  he  was  not  right  around  the 
mill  all  the  time,  but  w^hat  time  he  was  not,  he  was  in 
Northport. 

Q.  What  is  the  fact  about  your  having  seen  him  in 
the  town  of  Northport  every  day  during  the  time  you 
were  in  charge  there? 

A.  In  fact,  I  went  to  town  pretty  nearly  every  night, 
and  every  night  I  went  to  town  I  saw  him  on  the  street, 
or  close  to  his  home.  Yes,  I  saw  him  every  day  about 
the  mill  during  that  time.  I  am  willing  to  state  that  I 
saw  him  every  day.  He  certainly  was  in  Northport 
every  day  during  that  time. 

CROSS-EXAMINATION. 

The  WITNESS:  I  went  there  in  April,  I  could  not 
just  name  the  date  this  attachment  was  levied. 

Q.     April  10th.     You  were  there  continuously? 

A.  Yes,  sir.  I  was  not  in  charge  of  the  books.  I 
w^as  running  the  mill.  Millwright.  At  the  time  the 
sheriff  made  this  levy  I  was  put  in  charge  as  keeper,  and 
it  was  my  duty  to  be  around  the  mill  and  look  after  the 
property.  I  was  relieved  the  fore  part  of  August,  I 
should  think  the  15th  or  18th,  somewhere  in  there;  I 
did  not  look  up  the  date ;  I  have  got  it  in  the  time  book. 
I  was  relieved  by  telegram ;  the  sheriff  notified  me. 

Q.     How  many  times  was  John  Hanley  in  Spokane 
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and  back  to  Northport  after  the  attachment  was  laid 

until  you  were  relieved? 

A.  He  went  down  the  day  after  the  attachment  was 
served,  and  stayed  down  until  he  came  up  with  a  tele- 
gram. 

Q.     You  say  he  stayed  down  here  all  of  the  time  ? 

A.  Yes,  sir,  until  he  came  up  with  the  telegram.  I 
don't  know,  as  a  matter  of  fact,  that  he  was  at  least 
twice  back  and  forth  between  Northport  and  Spokane. 
I  was  over  at  the  mill  there  all  of  the  time.  I  came  over 
to  town  in  the  evenings.  I  saw  this  young  man  every 
night  when  I  came  over,  Jimmie.  He  was  sometimes 
around  the  mill  during  the  day;  came  up  and  talked  to 
me.  His  father  was  up  there  some  of  the  time.  I  could 
not  swear  whether  John  and  his  father  were  down  in 
Spokane  all  of  the  time,  but  as  near  as  I  can  under- 
stand, they  were.  I  did  not  see  them  at  Northport  from 
the  time  I  took  charge  as  keeper,  or  rather  the  day 
after,  until  John  came  with  this  telegram  from  the 
sheriff. 

Witness  excused. 

JOHN  W.  HANLEY,  sworn  on  behalf  of  defendant, 
testified : 

DIRECT  EXAMINATION. 

My  name  is  John  W.  Hanley.  I  am  a  brother  of  the 
defendant  James  M.  Hanley.  I  was  present  in  court 
yesterday  afternoon  and  heard  all  of  the  testimony.  I 
was  present  at  some  of  the  conferences  or  conversations 
testified  to  by  Mr.  Kelly,  Mr  Olson,  Mr.  Danson,  Mr. 
Kizer  and  Mr.  Lund.     I  was  present  from  the  time  I 
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came  down,  the  next  day  after  the  attachment  was 
filed,  and  I  stayed  there  until  they  thought  they  had  things 
arranged,  and  they  sent  me  back  to  ship  out  the  lumber. 
I  was  present  at  all  of  those  conferences,  I  think.  They 
were  held  in  different  offices ;  some  of  them  were  in  Mr. 
Lund's,  and  some  in  Graves'  office,  and  in  Danson's 
office,  I  think  there  were  some  in  Danson's  office.  That 
is,  I  was  present  at  all  of  the  conferences  testified  to  by 
those  gentlemen  mentioned  on  yesterday.  My  brother 
Jim,  the  defendant,  was  not  there  at  any  of  them;  he 
was  at  Northport.  I  did  not  hear  at  any  of  these  con- 
ferences my  father  say,  in  substance,  that  this  deed  of 
these  lots  in  question  in  this  suit,  to  the  defendant,  was 
made  for  the  purpose  of  bringing  the  Crescent  Lumber 
Company  to  time.  I  never  heard  him  make  that  asser- 
tion at  all.  I  did  not  hear  him  say  at  any  of  those  con- 
ferences, in  substance,  that  he  made  that  deed  without 
receiving  any  pay  for  the  property,  or  anything  of  that 
kind.  I  would  have  heard  it  if  he  had  said  anything  of 
that  kind,  because  I  was  right  there,  and  as  long  as  I 
was  in  town. 

Q.     How  were  you  interested,  if  at  all,  in  this  matter? 

A.  Well,  I  had  taken  care  of  the  books  a  whole  lot, 
and  as  soon  as  I  came  down,  I  telegraphed  the  next  day 
to  my  brother  to  have  the  books  sent  down,  and  the 
telegram  was  delayed  some  way,  and  the  books  did  not 
get  down  until  the  day  after,  and  I  went  down  to  the 
telegraph  office.  I  had  kept  the  books  at  the  mill.  I  also 
had  a  substantial  claim  against  my  father.  I  don't 
know,  at  any  of  those    conferences,    that    I  heard  my 


150  R.  F.  Knight  vs. 

(Testimony  of  John  W.  Hanley.) 

father  say  anything  about  the  transfer  of  the  chattels 
and  the  horses  and  the  outfit  up  there  at  Northport  to 
one  of  us  boys,  or  any  explanation  or  discussion  of  that. 
I  knew  that  my  grandmother  left  Jim  some  money.  I 
had  heard  her  talk  around  the  house  there,  and  knew 
that  she  had  some  money. 

Q.  What  do  you  know  about  her  having  had  a  con- 
siderable sum  of  money  the  last  years  of  her  life? 

A.  I  knew  that  she  had  it;  I  never  seen  it;  she  kept 
it  buried ;  she  used  to  have  a  little  bit  in  her  trunk,  that 
I  know.  When  she  was  in  the  humor  she  used  to  give 
us  a  small  amount.  My  brother  and  I  lived  with  her 
in  an  old  building,  outside,  back  of  our  house ;  our  house 
was  kind  of  small,  was  not  large,  so  Jim  and  I  we  lived 
with  our  folks ;  the  house  was  papered  and  had  a  double 
floor  in  it,  and  there  was  a  window  and  stove  and  every- 
thing in  it;  it  was  building  paper  that  was  used.  I  don't 
know  just  exactly  the  size  of  it;  probably  sixteen  by 
twenty,  or  fourteen  by  eighteen,  somewhere  around 
there ;  I  don't  know  exactly. 

Q.  As  you  heard  family  matters  talked  over,  what 
was  the  understanding  and  talk,  if  anything,  about 
grandma  leaving  something  to  Jimmie? 

Mr.  LUND:  I  object  to  that,  as  it  would  not  have 
any  bearing  on  this  case. 

Mr.  BIRDSEYE:  It  tends  to  corroborate,  and  a 
matter  of  family  talk. 

The  COURT:  The  question  is  very  general;  you 
may  answer,  however. 

Plaintifif  excepts  and  exception  allowed. 
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The  WITNESS:  Jim  always  took  care  of  grand- 
mother, most  of  the  time  stayed  with  her ;  she  was  alone 
part  of  the  time,  you  know ;  and  built  her  fires  and  car- 
ried her  wood,  and  looked  after  the  chickens  and  every- 
thiiTg,  and  while  she  was  on  her  homestead,  she  had  a 
cow  there,  and  he  used  to  help  her  with  the  cow  and 
overylhing,  and  she  always  said  when  she  would  die 
she  would  certainly  leave  something  to  Jim.  In  the 
latter  years  of  her  life,  grandmother  was  rather  a  pe- 
culiar old  lady;  everybody  remarked  about  that;  I 
would  often  talk  with  the  boys  around  the  school;  they 
used  to  make  fun  of  her,  that  is,  in  a  way,  you  know,  she 
was  peculiar  and  kind  of  a  queer  old  lady. 

Q.  What  is  the  fact  as  to  her  being  secretive  and 
miserly? 

A.  Well,  she  was  rather  close  and  saving.  I  know 
that  my  mother  turned  this  money  over  to  Jim  after 
grandma's  death,  when  he  was  twenty-one,  that  is  what 
she  told  him,  and  what  he  did  with  it,  of  course,  I  don't 
know;  I  know  there  was  talk  about  his  going  to  buy 
those  lots  over  here,  by  my  father.  I  don't  know  any- 
thing about  the  eventual  payment  of  the  money  or  the 
execution  of  the  deed,  and  was  not  present  when  the 
money  was  paid.  I  was  not  present  when  the  deed  was 
delivered  to  Jim;  I  seen  the  deed  afterwards;  I  know 
he  had  it  up  north  with  him  this  summer,  with  his  bank 
book  and  things,  checks  and  stuff,  in  the  Northport 
bank,  and  his  clothes,  and  everything  was  stolen  in  his 
suitcase,  suitcase  and  all,  up  in  Grand  Forks.  I  saw  this 
deed  in  Jimmie's  possession  after  the  2d  of  May,  1910; 
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I  know  that  he  had  it,  know  that  he  had  it  up  until  this 

summer,  sometime  this  fall. 

Q.  What  conversation  did  you  ever  hear  between 
your  father  and  James  about  his  purchase  of  these  lots 
from  your  father  ? 

Mr.  LUND :    I  object  to  that,  if  the  Court  please. 

The  COURT:     Answer  the  question  "yes"  or  "no." 

Plaintiff  excepts  and  exception  allowed. 

The  WITNESS:  Yes,  sir.  I  heard  such  discussion 
several  years  ago;  I  don't  remember  how  far  back  it 
was.  My  father  wanted  my  brother  and  I  to  invest 
some  money  in  these  lots  in  there,  I  think  before  he 
bought  in,  said  he  thought  it  was  a  good  place  for  a 
lumber  yard,  and  that  the  property  would  increase, 
would  be  pretty  good  so  I  know  James  came  down  here 
and  was  going  to  form  a  corporation,  and  Kelly  backed 
out,  would  not  fix  it  that  way.  I  don't  remember  just 
exactly  when  that  was;  it  was  along  about  the  2d  of 
May,  1910,  or  shortly  prior  thereto,  that  I  heard  such 
conversation.  It  was  that  my  father  did  not  have  any 
ready  cash,  and  so  Jim  had  this  money,  and  he  kind  of 
wanted  those  lots,  and  told  him  if  he  would  make  some 
deal  on  them,  he  would  take  them  and  pay  him  his 
money.  I  heard  the  terms  of  the  deed  discussed,  the 
amount  to  be  paid  was  fifteen  hundred  dollars.  Along 
about  the  2d  of  May,  1910,  my  connection  with  the  busi- 
ness was,  I  took  care  of  the  books  all  of  the  time. 

Q.  Do  you  know  whether  your  father  at  that  time 
received  or  put  into  the  business  any  additional  money? 


I 
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A.  Well,  the  books,  I  told  you,  was  kept  in  an — 
they  was  not  no  up  to  date  set  of  books ;  they  will  show 
that,  as  far  as  that  is  concerned.  I  know,  of  my  own 
knowledge,  that  he  paid  some  of  this  fifteen  hundred 
dollars  to  his  creditors  connected  with  this  business.  He 
paid  some  to  S.  N.  Turner;  it  was  some  three  hundred 
and  seventy-five  dollars;  somewhere  around  there,  I 
think.  I  know  where  that  money  came  from.  I  know 
I  alwa}'s  checked  up  his  bank  books  when  they  came 
back,  and  I  know  he  never  paid  it  with  no  check.  It  was 
not  paid,  then,  in  the  ordinary  course  of  payment,  that 
payment  had  not  been  made  before.  The  first  idea  or 
hint  that  I  had  that  my  father  was  in  financial  difficulty 
which  might  lead  to  his  insolvency  was  not  until  this 
Crescent  Lumber  Company  started  trouble,  started  at- 
taching everything,  the  latter  part  of  July,  1910;  there 
was  nothing  said  about  that,  or  anything  that  would 
make  a  man  think  that  before  that.  The  condition  of 
my  father's  finances  on  the  2d  of  May,  1910,  and  my 
father's  business,  in  brief,  was,  we  were  planning  on 
going  right  ahead  and  installing  a  boiler  to  get  the  power 
and  had  one  million  and  a  half  or  two  million  feet  of 
logs  on  the  opposite  bank,  all  cut,  and  hauled  in,  and 
had  quite  a  stock  of  lumber  there  to  saw  up,  and  a  good 
planing  mill,  and  everything  in  good  shape.  I  was 
keeping  the  books  at  that  time  and  was  familiar  with 
the  business.  I  had  no  reason  to,  and  did  not  apprehend 
any  financial  embarrassment  or  trouble.  We  figured  we 
could  work  it  out,  if  we  were  let  go  ahead  with  it.  The 
bank  was  not  in  any  way  pressing  for  payment  of  this 
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debt  to  the  bank;  they  wrote  a  couple  of  letters,  though, 
and  said  the  drafts — the  last,  you  know,  along  about 
July — said  they  could  not  cash  any  large  checks,  but 
up  to  that  time  there  had  not  been  no — .  I  know  from 
the  2d  of  May  we  drew  considerably  from  that  time  on, 
probably  three  or  four  thousand  dollars ;  something  like 
that.  When  the  Crescent  Lumber  Company  attached, 
I  think  we  was  loading  on  four  cars,  four  or  five,  ready 
to  ship  to  the  Crescent  Lumber  Company;  I  would  not 
be  positive  now  of  the  number.  Prior  to  that  attach- 
ment, on  the  24th  of  July,  1910,  none  of  my  father's 
other  creditors  had  been  pressing  their  claims.  The 
condition  of  his  business  was,  it  was  good. 
CROSS-EXAMINATION. 
The  WITNESS:  I  was  present,  as  I  say,  in  your 
(Mr.  Lund's)  office,  at  the  time  when  Mr.  Danson  and 
my  father  and  Mr.  Kizer  and  Mr.  Moore  were  there, 
and  Mr.  Kelly  and  Mr.  Olson.  I  knew  all  of  those 
people.  I  never  heard  my  father  say  on  that  occasion, 
in  response  to  a  question,  that  he  had  made  these  con- 
veyances for  the  purpose  of  bringing  the  Crescent  Lum- 
ber Company  to  terms.  I  was  sitting  right  there  in 
the  room,  so  that  I  heard  everything  that  was  going 
on.  No,  I  don't  remember  either  that  the  question 
came  up  as  to  why  he  did  not  make  some  conveyances 
to  me.  It  was  not  stated  that  I  was  married  and  had 
trouble  with  my  wife,  and  were  not  living  together,  and 
that  was  the  reason  I  could  not  take  the  title.  I  was 
married,  yes. 
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Mr.  BIRDSEYE:  We  object  to  prying  into  domestic 
difticulties  with  this  witness. 

The  COURT:  You  can  ask  him  about  anything  that 
tianspired  there;  not  about  his  domestic  affairs  outside 
of  that. 

]\lr.  BIRDSEYE:  Was  not  this  at  the  referee's  hear- 
ing that  you  refer  to  now  ? 

Mr.  LUND :    No. 

The  WITNESS :  I  say  that  no  such  talk  or  conver- 
sation occurred  at  that  time,  it  certainly  did  not. 

Q.  Now,  were  you  at  that  conference;  when 
we  adjourned  we  adjourned  because  we  did  not  have  a 
statement  of  the  indebtedness,  didn't  we? 

A.     I  remember  something  about  the  indebtedness. 

Q.  We  could  not  do  very  much  arriving  at  any 
conclusion  until  we  knew  exactly  the  status  of  what 
your  father's  indebtedness  was? 

A.  I  think  Will  Irish  suggested  to  me,  I  think  it 
was  Will,  I  would  not  be  positive,  the  cashier  of  the 
bank,  to  go  to  Northport  and  get  the  books. 

Q.  You  promised  to  make  and  procure  us  a  state- 
ment showing  the  exact  amount  of  your  father's  indebt- 
edness, didn't  you? 

A.  No,  I  told  you  I  could  not  get  the  exact  amount 
when  they  had  the  books  there,  because  they  did  not 
send  all  of  them;  some  had  accounts,  and  I  told  you  I 
could  not  give  you  the  exact  amount,  but  would  give  it 
approximately;  I  knew  all  the  indebtedness,  excepting 
our  wages.  I  don't  believe  I  did  give  that  assumption; 
I  might  have,  but  I  would  not  be  positive.     I  say  that 
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I  saw  Jim  with  this  money;  I  saw  it  when  it  was  given 
to  him;  I  never  knew  what  he  done  with  it.  I  saw  it 
handed  over  to  him.  I  was  in  the  house  at  the  time. 
I  never  asked  him  where  he  kept  it. 

Q.  From  that  time  on,  did  you  ever  ask  him  a  single 
question  about  what  he  had  done  with  it? 

A.     I  did  not  consider  it  was  my  business. 

Q.  Did  he  ever  bring  up  the  question  from  the  time 
he  was  twenty-one  years  old,  until  this  time? 

A.  We  might  have  talked  about  what  he  was  going 
to  invest  it  in,  or  something  like  that.  I  never  asked 
him  where  he  kept  it. 

Q.     Did  you  talk  with  him  about  it  at  all? 

A.     In  that  way,  I  might  have,  yes  sir. 

Q.  You  might  have.  Do  you  know  whether  you  did 
or  not? 

A.  Well,  yes.  He  talked  about  investing  this  money 
in  these  lots,  some  of  it.  I  never  tried  to  borrow  any 
money  from  him ;  did  not  have  to.  I  never  advised  him 
to  invest  it  in  anything.  I  told  him  I  thought  it  would 
be  all  right,  though. 

Q.     Anything  else? 

A.     No,  sir.     I  did  not  advise  him  to  put  it  in  the 
bank  and  get  a  little  interest  on  it. 
Witness  excused. 

E.  C.  PRATT,  sworn  on  behalf  of  defendant,  testi- 
fied: 

DIRECT  EXAMINATION. 

The  WITNESS:  My  name  is  E.  C.  Pratt;  I  have 
lived  in  Spokane  County  twenty-four  years  this  coming 
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spring,  I  believe.  I  now  reside  at  Milan.  I  am  a 
brother  of  former  Mayor  C.  S.  Pratt  of  this  city.  I 
lived  near  the  Hanleys  while  they  were  living  in  the 
north  part  of  the  county;  they  were  in  the  same  sec- 
tion that  I  was  on.  I  lived  near  to  them,  probably 
about  twelve  years,  ten  or  twelve  years,  I  would  not  say 
which.  I  knew  Mr.  Hanley's  mother,  Mrs.  Julia  Hanley, 
at  that  time.  I  met  her  at  first,  I  think  it  was  in  1888, 
in  the  spring,  I  think  it  was,  in  the  last  days  of  March. 
I  knew  her  from  that  time  on,  not  until  her  death;  I 
knew  her  up  to  the  time  she  went  to  Deer  Park.  I  don't 
know  how  long  it  was  before  she  died;!  presume  it  was  a 
couple  of  years,  yes,  maybe  three.  I  would  see  her  during 
that  time,  sometimes  I  would  see  her  every  day;  I  was 
logging,  you  know,  across  our  land  in  going  across  from 
my  land,  I  would  come  across  hers.  She  was  at  my  house 
at  one  time  and  she  was  hurt  at  one  time,  stayed  at  our 
house  about  a  couple  of  weeks;  had  a  limb  broken  or 
put  out  of  joint. 

O.  What  was  the  fact  as  to  her  being  a  little  ec- 
centric or  peculiar,  secretive  person? 

A.  She  was  a  kind  of  peculiar  old  lady,  you  would 
meet  her  say  today  she  would  be  very  jolly  and  tomor- 
row she  would  meet  you  with  a  club.  That  was  the 
peculiarity  of  it.  I  don't  know  very  much  about  her 
being  secretive  or  miserly.  I  know  the  old  lady  had 
some  money.  I  know  it  because  I  saw  her  have  money. 
She  carried  the  money  in — I  don't  know — it  was  a  little 
pouch  she  carried  about  here  (illustrating  neck)  and 
the  string  went  around  her  neck.     She  carried  it  inside 
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of  her  clothing.  I  have  seen  her  have  quite  a  Httle 
money.  I  don't  know  how  much;  I  never  counted  it;  I 
would  think  there  was  several  hundred  dollars,  but  I 
can't  swear  to  the  amount,  because  I  did  not  count  it; 
she  had  gold  and  silver,  both.  I  don't  know  where  she 
kept  her  money.  I  said  to  her  one  time,  "You  are  care- 
less, grandma,  in  carrying  you  money,  so  much  around 
you."  She  said,  'T  don't  carry  all  of  my  money;  I  have 
a  place  for  it."  She  said  she  didn't  carry  all  of  it,  she 
had  a  place  for  it.    She  did  not  say  what  that  place  was. 

Q.  Did  you  ever  hear  her  say,  or  did  you  know  of 
any  particular  amount  of  money  that  she  had  during  that 
time  ? 

A.  She  told  me  she  had  twenty-five  hundred  dollars. 
I  think  that  was,  if  I  remember  right,  in  about  1891  or 
'92,  somewhere  along  there;  it  might  have  been  1892. 
No,  I  don't  know  when  she  died;  I  have  not  got  the 
date. 

The  COURT:    1904 

The  WITNESS :  1904,  I  could  not  say. 

The  old  lady  paid  me  an  indebtedness  that  she  owed 
me;  she  paid  us  for  taking  care  of  her  at  the  time  she 
Avas  hurt ;  we  went  and  got  her  and  took  her  to  our  home 
and  took  care  of  her  while  Mr.  Hanley  was  away  in 
town  here,  him  and  his  wife.  That  was  the  time  she 
was  on  her  homestead  and  I  was  on  the  next  section. 
James  P.  Hanley,  the  Hanley's,  were  living  at  that 
time  here  in  Spokane,  I  think  it  was,  I  don't  know 
whether  here  or  at  the  stone  quarry,  I  am  not    sure 
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whicli,  but  he  was  away  from  home,  I  know  that.     He 
never  i)ai(l  any  of  her  l)ills  tt)  me  tliat  she  owed  me. 

O.  Did  you  ever  hear  her  say  anything  about  leav- 
ing any  money  to  her  grandson,  James  Hanley? 

A.  The  little  fellow  was  always  with  her,  that  is, 
most  always,  and  she  said  when  she  was  through  with 
this  life  that  Jim  was  going  to  get  her  money.  It  was 
mostly  believed  she  had  some  money;  everybody  be- 
lieved she  had  money. 

Q.  "Everybody  believed  it."  How  do  you  know 
that? 

A.  Because  neighbors  that  I  talked  with  supposed 
she  had  money;  they  talked  in  that  way.  I  don't  know 
anything  about  the  old  lady  selling  her  homestead  up 
there.  I  only  know  about  her  selling  a  part  of  the  tim- 
ber; she  sold  some  of  it  to  the  Chattaroy  Lumber  Com- 
pany; I  don't  know  whether  she  sold  any  considerable 
part ;  I  don't  think  she  sold  a  great  part  of  it,  not  at  that 
time. 

Q.  Would  you  know  the  value  of  her  homestead  at 
the  time  it  was  disposed  of,  both  land  and  timber 

Mr.  LUND :  If  he  knows  what  it  was  sold  for  that 
would  be  the  best  evidence. 

Mr.  BIRDSEYE:  He  lived  there  twenty-four  years; 
he  may  know  the  value. 

The  COURT:  If  he  knows  what  it  sold  for,  that 
would  be  the  best  evidence. 

The  WITNESS:  I  do  not  know  what  it  sold  for. 
There  is  all  kinds  of  prices  on  that  kind  of  land  in  that 
locality ;  of  course,  it  would  have  to  be  an  estimate  made 
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of  what  the  timber  was  worth,  to  get  at  the  real  vakie 
of  it.  I  don't  know  how  much  timber  there  was  on  it 
at  the  time  it  was  sold. 

CROSS-EXAMINATION. 

The  WITNESS:  As  a  matter  of  fact,  I  and  Mr. 
Atwood  located  the  Hanleys  on  their  homesteads.  Mrs. 
Hanley's  homestead,  they  contested  somebody  else  on 
there ;  they  contested  a  man  by  the  name  of  Cole ;  I  think 
he  had  a  pre-emption,  either  he  or  his  wife;  they  never 
appeared  at  the  trial ;  in  those  days  both  timber  and  land 
were  very  cheap;  I  could  not  say  as  it  sold  for  along 
about  fifty  cents  and  a  dollar  an  acre,  but  it  was  all 
homestead,  you  know;  there  were  no  sales  made  there 
at  that  time.  At  the  time  this  land  was  sold  by  Mr. 
Hanley,  I  don't  know  when  it  was.  I  lived  at  that  time 
at  Milan.  I  moved  away  from  there,  about  four  miles, 
four  or  five.  The  time  I  had  the  talk  with  Mrs.  Hanley 
about  her  money  was  at  the  time  she  was  hurt ;  you  know 
she  was  at  our  place  about  two  or  three  weeks.  I  believe 
it  was  a  couple  of  years  after  she  located  on  the  home- 
stead. She  had  not  made  proof  at  that  time,  not  at  the 
time  she  was  hurt. 

0.  And  at  that  time  she  told  you  that  she  had  some 
money 

A.  She  told  me  that  several  times,  yes,  that  Jimmie 
was  to  get  her  money  because  he  stayed  with  her.  She 
did  not  say  anything  about  Katherine  going  to  get  some 
nf  her  money ;  did  not  say  anything  about  Katherine. 

O.  Didn't  say  in  express  words  that  she  was  going 
to  leave  it  equally  to  those  children  ? 
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A.  I  never  heard  anything  about  Katherine  at  all. 
She  said  Jimniie  was  going  to  get  her  property.  The 
last  time  I  saw  the  old  lady,  if  I  remember  right,  was 
in  1901  or  1902.  I  was  cutting  hay  for  him  at  that 
time.  She  told  me  that  Jimmie  was  to  have  her  money; 
I  was  cutting  hay  for  J.  P.  Hanley,  I  think  that  was,  if 
I  remember  right,  that  was  the  last  time  I  ever  met  her ; 
the}^  were  living  on  the  ranch,  on  Mrs.  Hanley's  forty. 

Q.     Did  I  understand  that  was  in  1901  ? 

A.  Seems  to  me  it  was  in  1900  or  1901.  She  did  not 
at  that  time  tell  me  how  much  she  had. 

REDIRECT  EXAMINATION. 

Q.     You  don't  mean  1901,  instead  of  1891 

A.  The  last  time  I  saw  her,  I  said  I  think  was  in 
1901. 

0.  About  how  many  years  ago,  now.  I  understood 
you  to  give  that  at  one  time  as  1901  and  another  time 
it  was  1891,  which  was  ten  years  prior? 

A.  I  made  two  different  remarks.  The  last  time 
I  saw  Grandma  Hanley  was  in  1901,  about  two  years 
before  her  death;  that  was  the  last  time  I  saw  her. 

The  COURT:  How  much  money  did  you  say  you 
saw? 

A.     Saw  her  have  ? 

The  COURT:    Q.     Yes. 

A.  I  don't  think  I  made  the  statement  how  much  she 
had,  but  she  had  quite  a  lot  of  money,  but  I  never  stated 
how  much,  because  I  never  counted  it.  I  said  it  looked 
to  be  several  hundred  dollars. 
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RECROSS-EXAMINATION. 

The  money  that  I  saw  her  have  was  in  this  sack  that 
she  was  carrying  upon  her  neck. 

REDIRECT  EXAMINATION. 

When  I  remonstrated  with  her  for  carrying  so  much 
money,  she  said,  "I  am  not  carrying  all  my  money  with 
me."    She  said  she  had  a  place  for  it. 

RECROSS-EXAMINATION. 

That  was  when  she  was  living  in  her  little  shanty 
on  the  homestead;  about  the  time  that  she  proved  up, 
some  time  about  there.  We  located  her  there  in  No- 
vember, I  think,  1888. 

0.  This  would  be  probably  along  about  1890,  then, 
something  like  fourteen  years  before  her  death? 

A.     1892  or   1893,  maybe,  I  was   logging  through 
there  at  the  time;  it  must  have  been    at  least    ten  or 
twelve  years  before  her  death,  somewhere  along  there. 
REDIRECT  EXAMINATION. 

The  WITNESS:  Yes,  her  homestead,  I  think,  was 
sold — yes,  I  know  it  was  sold  I  could  not  say  when  it 
was  disposed  of;  there  was  considerable  timber  on  it, 
on  her  homestead;  she  had  a  good  claim,  but  I  can't 
give  you  any  idea  when  the  home  claim  was  disposed  of. 

Q.  But  it  was  after  this  time  that  you  saw  her  have 
the  money,  and  saw  her  have  several  hundred  dollars? 

A.  No,  it  was  before  she  sold  it.  I  saw  that  money 
before  she  sold  it.  She  was  a  woman  that  lived  as  well 
as  other  people;  she  did  not  throw  her  money  away; 
she  was  not  foolish.     She  had  a  couple  of  cows  at  one 
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time  and  she  had  chickens  and  Hved,  I  suppose,  as  people 

hve  in  the  country. 

Witness  excused. 

KATHERINE  HANLEV,  recalled  on  behalf  of  de- 
fendant, testified: 

DIRECT  EXAMINATION. 

The  WITNESS :  I  was  sworn  yesterday.  From  the 
time  the  Crescent  Lumber  Company  attached  my  hus- 
band's property  on  the  24th  of  July,  1910,  and  for  the 
next  two  or  three  months,  I  lived  in  the  town  of  North- 
port,  in  the  state  of  Washington.  I  could  not  tell  ex- 
actly how  long  I  stayed  there  and  lived  there  with  my 
family  after  that  attachment:  I  think  I  came  down,  I 
was  here,  I  won't  say  for  sure,  whether  it  was  a  week  or 
two  weeks,  the  last  of  July.  I  could  not  exactly  tell  you 
how  long  before  my  husband  went  into  bankruptcy  on 
the  25th  or  26th  of  August,  1910,  he  moved  the  family 
to  Spokane;  a  few  days  before  that. 

Q.  Then  you  must  have  stayed  up  there  at  North- 
port  from  the  time  of  the  atachment  until  somewhere  the 
middle  of  August,  you  say? 

Mr.  LUND :  That  is  argumentative ;  if  she  knows, 
let  her  state. 

Mr.  BIRDSEYE:  I  am  trying  to  get  her  straight- 
ened out. 

The  WITNESS:  Refreshing  my  recollection  from 
those  circumstances,  it  was  the  last  of  August  that  we 
moved  to  Spokane.  We  lived  at  Northport  from  the 
time  of  the  attachment  up  to  that  time.  My  son  James 
was  livins:  at  home  during  that  time. 
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O.  Now,  you  may  tell  the  Court  whether  or  not  you 
saw  him  daily  in  Northport,  how  much  of  that  time. 

A.  He  was  there  until  he  came  down  here,  I  think 
in  September  or  the  last  of  August,  I  won't  say  for  sure, 
he  stayed  at  home,  he  stayed  at  home  and  boarded  right 
at  home  with  me,  and  took  his  meals  right  there,  from 
the  time  of  the  attachment  until  the  time  that  I  came  to 
Spokane.  He  was  in  Spokane  the  Fourth  of  July  and 
came  back,  if  I  am  not  mistaken,  on  the  7th,  and  he  did 
not  come  in  any  more  until  the  last  of  August  or  first 
of  September,  to  my  knowledge;  he  was  right  at  home 
in  Northport;  I  saw  him  there  every  day;  there  were 
a  number  of  young  folks  out  every  evening  for  a  week 
or  so  in  his  gasoline  launch  on  the  river. 
CROSS-EXAMINATION. 

I  came  down  the  latter  part  of  August;  I  won't  say 
just  what  day  it  was,  because  I  don't  remember.  I  don't 
remember  whether  I  came  down  between  the  time  the 
attachment  was  made  in  July,  until  I  came  down  finally 
in  August.  I  was  not  down  here  in  conversation  with 
my  husband  about  making  a  mortgage  on  my  home 
place,  to  my  knowledge;  I  might  have  come  down  in 
August. 

Q.  You  talked  about  that  matter,  and  you  refused 
to  join  with  him  in  a  mortgage  on  the  property  out  there 
in  Lidgerwood,  didn't  you? 

A.  Well,  that  was  the  last  of  August,  to  my  knowl- 
edge, or  July,  the  last  of  July.  I  was  here  at  that  time, 
the  last  of  July,  the  latter  part  of  July. 
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Q.  Or  the  first  part  of  August,  the  first  days  of 
August. 

A.  Well,  I  disremember,  but  I  came  down  in  the 
middle  of  August.  I  was  here  for  a  number  of  days 
and  then  went  back  again. 

Q.  Were  you  not  advised  that  in  order  to  claim  this 
property  as  exempt,  as  a  homestead,  it  would  be  neces- 
sary for  you 

A.  (Interrupting)  This  was  my  own  separate  prop- 
erty, I  put  my  own  money  into  this  property. 

Q.     You  had  deeded  it  to  your  daughter  Katherine  ? 

A.  On  account  of  this  tax  title  lot,  my  friend  told 
me  in  Northport,  perhaps  if  I  would  deed  this  over  to 
my  daughter  and  have  it  transferred  back,  it  would 
make  it  stronger  for  me.  Some  friends  of  mine  up  there 
told  me  that.  That  was  not  exactly  why  it  was  done.  I 
did  it  because  I  thought,  being  a  tax  title,  it  would 
be  stronger  for  me. 

Q.     It  was  done  at  your  suggestion,  was  it  ? 

Mr.  BIRDSEYE:     I  object  to  this;  it  is  not  in  this 

suit. 

The  COURT:     I  don't  think  it  is  material. 

Plaintiff  excepts  and  exception  allowed. 

Q.  You  came  down,  Mrs.  Hanley,  after  Mr.  Birds- 
eye  had  charge  of  your  afi'airs,  and  got  a  notary  public 
to  deed  that  property  back  to  you? 

A.     Not  to  my  knowledge ;  not  that  I  remember  of. 

O.  And  you  were  advised  that  you  had  to  keep  it 
as  a  homestead  in  order  to  claim  it,  and  that  is  why  you 
moved  down? 
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A.  I  came  to  the  office  and  asked  Messrs.  Broberg 
&  Schuler  to  vacate  a  month  before ;  the  folks  that  were 
hving  in  those  houses,  their  house  was  not  finished, 
they  were  building  their  own  home  and  were  going  to 
move  out  as  soon  as  they  could,  and  they  were  delayed 
two  weeks,  later  on  account  of  their  barn  not  being 
built. 

REDIRECT  EXAMINATION. 

Q.  Then  you  had  been  planning  for  a  month  to  take 
possession  of  your  place  in  Spokane? 

A.  Yes,  sir;  I  wanted  to  come  in  and  send  my  chil- 
dren to  school. 

I  moved  down  to  Spokane  somewhere  about  the  last 
of  August.  When  the  Crescent  Lumber  Company  at- 
tached Mr.  Hanley  I  was  still  living  in  Northport. 
During  the  time  of  my  living  at  Northport,  between 
the  time  of  the  attachment  and  my  moving  down  here 
with  my  family  in  the  middle  of  August  I  came 
down  on  a  trip  to  Spokane  and  back  once,  to  my  knowl- 
edge ;  I  think  that  was  about  two  weeks  or  three  weeks 
after  the  attachment;  a  week,  to  my  knowledge.  I  was 
down  here  in  Spokane  at  that  time  just  a  few  days;  I 
don't  remember  just  how  many  days;  I  don't  think  it 
was  over  three  days.  During  that  time  my  son  Jimmie 
was  with  my  daughter.  I  left  him  at  home  and  found 
him  at  home  when  I  got  back. 

JAMES  P.  HANLEY,  recalled  in  rebuttal,  testified : 
DIRECT  EXAMINATION. 

The  WITNESS :  I  heard  the  testimony  in  this  case 
yesterday  afternoon,  of  Mr.   Olson,    Mr.    Kelly,   Mr. 
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Kizer,  Mr'  Danson  and  Mr.  Lund.  I  was  present  at 
all  of'  those  conferenees  they  referred  to,  but  the  last 
one,  and  the  last  conference  they  had  Mr.  Danson  would 
not'allow  me  or  John  W.  Hanley  to  go  to  it.  My  son 
James  was  not  present  at  any  of  those  conferences;  he 
was  at  Northport  all  the  time.  Of  my  family,  Johnnie 
was  at  every  one  of  those  conferences,  and  myself,  all 
but  the  last  one. 

Q.  What  is  the  fact  about  your  having  said  at  any 
of  those  conferences  in  substance  or  effect  that  you 
conveyed  this  property  to  your  son  for  the  purpose  of 
bringing  the  Crescent  Lumber  Company  to  time? 

A.     No,  sir,  there  was  nothing  of  the  kind  ever  said. 
The  only  thing  that  was  said  about  the  lots,  they  asked 
me  the  reason  that  I  bought  them  in  such  a  position, 
leaving  the  two  vacant  lots  in  the  center.  I  told  them  it 
was  on  account  of  later  on,  if  I  wanted  to  buy  the  other 
lots,  to  make  the  lumber  yard,  that  I  could  be  sure  of 
getting  them.     They  said  that  was  a  "Yankee  trick." 
Somebody  made  that  remark.    There  was  no  discussion ; 
I  never  said  a  word  about  conveying  them  to  make  the 
Crescent  Lumber   Company  come  to  time.      I    never 
said  at  any  of  those  conferences,  in  substance  or  effect, 
that  I  had  conveyed  those  lots  to  my  son  James  without 
any  consideration  or  price  paid.     There  was  not  any- 
thing of  that  sort  up.     There  was  nothing  said  in  re- 
gard to  conveying  them  without  any  consideration  at 
all.     They  talked    about    the    personal    property,  the 
horses     Thev  asked  about  that,  if  it  was  conveyed  with- 
out any  consideration.     I  told  them  no,  there  was  a 


168  R.  F.  Knight  vs. 

(Testimony  of  James  P.  Hartley.) 

dollar  paid  both  from  Jim  and  from  Turner.  I  never 
at  any  time  or  place,  in  substance  or  effect,  said  that  I 
had  deeded  this  property  to  Jimmie  to  bring  the  Cres- 
cent Lumber  Company  to  time,  or  that  I  deeded  it  to 
him  without  consideration. 

Q.  Mr.  Hanky,  what  is  the  fact  about  its  being 
understood  and  talked  in  those  conferences  that  your 
son  had  those  lots,  owned  them,  and  had  the  title  to 

them,  and  further 

Mr.  LUND :  I  think  that  calls  for  a  conversation  at 
a  particular  time. 

The  COURT:  There  is  only  testimony  given  here 
to  one  conversation,  a  certain  statement  made. 

Mr.  BIRDSEYE:  He  talked  about  an  agreement  and 
proposed  mortgage. 

Q.  What  was  said  by  anybody  interested  at  those 
conferences  about  your  son  James  joining  in  a  mort- 
gage on  those  lots,  to  enable  you  to  go  on  with  your 
business. 

A.  Well,  in  the  conferences  that  were  held  when 
Mr.  Danson  was  my  attorney,  he  told  me  not  to  say  a 
word.  He  said,  "When  we  go  to  hold  a  conference,  don't 
you  open  your  mouth,"  he  says,  "I  will  do  all  of  the  talk- 
ing." I  told  him,  I  says,  "Jim  is  willing  and  John  is 
willing  to  relinquish  all  claim  to  their  wages  until  the 
debt  is  wiped  out,  and  Jim  will  give  a  mortgage  on  the 
lots  as  security,"  I  mean  on  those  four  lots  in  Northeast 
Addition  to  Ross  Park,  that  he  had,  and  I  told  Mr. 
Danson,  I  says,  "I  have  no  authority,  and  I  can't  get  my 
wife  to  give  security  on  her  home,"  even  at  this  last 
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conference  that  Mr.  Danson  had  with  Mr.  Lund  and 
those  parties,  he  would  not  let  me  or  my  son  John  go  over 
to  the  conference;  he  made  us  sit  in  his  office,  and  he 
goes  over  and  makes  the  deal  with  those  people,  and 
gives  them  a  blanket  mortgage  on  all  of  the  property, 
including  the  homestead,  and  when  he  came  back  to  the 
office  and  told  me  what  he  had  done,  I  told  him,  I  said, 
"Mr.  Danson,  you  had  no  authority  from  me  to  do  that, 
because  I  can't  get  her  consent."  Then  he  got  mad 
and  jumped  up  and  said,  "I  won't  have  no  more  to  do 
with  the  case."  That  is  the  circumstances  of  it  right 
there;  he  never  allowed  us  at  the  last  conference  at  all; 
he  wanted  to  fix  the  thing  up  with  those  people  himself. 
He  acted  as  my  attorney  no  longer  after  that.  Then  I 
went  to  Post,  Avery  &  Higgins,  and  told  Mr.  Post  the 
circumstances 

The  COURT :  That  has  nothing  to  do  with  this  case. 
You  better  answer  the  questions  propounded  to  you. 

The  WITNESS :  Mr.  Post  says  to  me,  "Who  is  the 
bank's  attorney?"  I  says,  "Mr.  Lund."  He  says, 
"Ain't  the  bank  friendly  to  you?"  I  says,  "Certainly." 
He  said,  "What  is  the  matter  with  having  Mr.  Lund 
take  care  of  your  case  with  the  bank  "  So  the  idea  had 
never  struck  me  before ;  so  I  said,  "I  think  it  will  be  all 
right."  So  I  went  over  to  Mr.  Lund  and  turned  over 
the  papers  to  him,  and  asked  him  if  he  would  act  as 
my  attorney  in  conjunction  with  the  bank,  and  he  kept 
the  papers  until  he  made  out  the  statement.  He  made 
out  some  kind  of  a  statement  for  all  of  us  to  sign,  and 
to  sign  over  a  mortgage,  give  them  a  mortgage  then 
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on  everything.  I  was  sick  in  the  morning  and  just  about 
ten  minutes  before  train  time  he  had  to  finish,  and  I  did 
not  have  time  to  have  read  it  over,  and  I  took  it  to 
Northport,  and  after  I  read  it  over  to  the  boys  they  re- 
fused to  have  anything  more  to  do  with  it.  I  saw  there 
was  no  chance ;  he  wanted  to  get  hokl  of  everything,  and 
get  me  to  work  up  the  balance  of  the  logs,  and  turn  me 
out  naked.  I  could  not  say  how  long  he  had  my  papers ; 
he  had  them  until  I  refused — until  I  had  to  go  into 
bankruptcy. 

Q.  What  did  Mr.  Lund  say,  if  anything,  when  you 
went  to  him  with  this  request  that  he  protect  your  inter- 
est in  the  matter? 

A.     He  said  it  would  be  all  right. 

CROSS-EXAMINATION. 

The  WITNESS:  I  brought  you  all  of  the  papers 
concerned  in  the  Crescent  Lumber  Company  attach- 
ment, and  also  the  logs  that  the  other  people  had  at- 
tached up  there,  that  injunction;  they  were  the  papers 
concerning  our  business  with  the  Crescent  Lumber 
Company.  You  (Mr.  Lund)  ought  to  know  what  kind 
of  papers  they  werej  you  had  them  and  looked  them 
over. 

Q.  No,  I  am  asking  you;  you  ought  to  know;  you 
said  you  delivered  them.    What  were  they  ? 

A.  I  can't  tell  you  exactly  now.  They  were  regard- 
ing: the  business  and  the  transactions  between  me  and 
the  Crescent  Lumber  Company;  that  is  the  only  papers 
that  I  should  have  there.  I  remember  a  summons  and 
complaint,  and  an  amount  that  was  owed  them,  and  all 
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of  those  details.  I  have  reference  now  to  some  injunc- 
tion suit  that  was  brought  by  the  htmber  company  up 
there,  to  prevent  the  moving  of  some  logs  from  their 
land.  You  (Mr.  Lund)  had  those  papers  also.  I 
brought  those  papers  there  and  left  them;  I  brought 
them  all  over. 

Q.  You  say  that  after  we  had  that  meeting  up  there 
at  my  (Mr.  Lund's)  office,  when  I  mentioned  to  Mr. 
Danson  the  fact  that  you  had  made  these  conveyances, 
that  you  made  no  statement  as  to  the  reason  why  you 
had  made  them  ? 

A.     Made  which  conveyances  ? 

Q.     Those  deeds  and  this  bill  of  sale  of  the  horses? 

A.  I  don't  know  which  conferences  you  are  talking 
about. 

Q.     In  my  (Mr.  Lund's)  office. 

A.     We  held  two  or  three  in  your  office. 

Q.  At  the  time  that  Mr.  Danson  was  there  with  you, 
Mr.  Kizer,  Mr.  Moore,  Mr.  Olson  and  Kelly;  you  re- 
member of  being  there,  don't  you? 

A.     I  was  there  several  times. 

Q.  Do  you  remember  my  stating  to  Mr.  Danson 
there,  in  open  meeting,  that  you  had  made  these  trans- 
fers? 

A.     Why,  everybody  knew  I  had  made  the  transfers. 

Q.  No,  just  pay  attention  to  my  question.  You  re- 
member my  saying  to  Mr.  Danson  there  in  open  meet- 
ing that  you  had  made  these  transfers? 

A.     No,  sir,  I  do  not  remember  your  saying  anything. 
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Q.  And  you  did  not  state  at  that  time  that  you  had 
made  these  conveyances  for  the  purpose  of  bringing  the 
Crescent  Lumber  Company  to  terms? 

A.  Which  conveyances  are  you  talking  about,  or 
what  conveyances  are  you  talking  about  now  ? 

Q.     Did  you  make  any  such  statement  at  any  time? 

A.  Were  you  talking  about  the  conveyances  of  the 
personal  property,  the  horses.  You  recalled  yesterday 
on  the  stand  that  you  were. 

Q.  I  wish  you  would  answer  my  question,  and  then 
we  will  get  along  a  good  deal  better. 

A.     I  want  to  know  what  your  question  is. 

Q.  Did  you  make  any  statement  about  having  made 
the  transfer  to  bring  the  Crescent  Lumber  Company  to 
time? 

A.     No,  sir. 

Q.     Never  used  that  language,  in  substance  or  effect? 

A.     No  sir,  not  with  reference  to  these  lots. 

Q      Did  you  in  reference  to  anything  else? 

A.     Might  about  the 

Q.  Did  you  make  the  statement  there  in  that  meet- 
ing that  you  had  made  the  transfer  of  that  personal 
property  for  the  purpose  of  bringing  the  Crescent  Luiri- 
l;cr  Company  to  time? 

A.  Yes,  sir;  that  was  the  personal  property,  not  the 
lots.  I  made  that  statement,  and  that  was  in  reference 
to  the  personal  property. 

JOHN  W.  HANLEY,  recalled  in  rebuttal,  testified: 
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DIRECT  EXAMINATION. 

The  WITNESS:  I  was  present  with  my  father  at 
the  time  that  he  went  to  Mr.  Lund's  office,  that  he  ha.^ 
just  testified  to.  My  father  was  explaining  to  Mr.  Lund, 
told  him  he  thought  they  could  fix  it  up  all  righl  in  some 
way,  and  take  care  of  the  pajiers ;  he  was  taking  care  ot 
them  for  the  bank,  and  he  thought  that  he  ci  uk!  make 
s;me  arrangement  in  some  way,  and  also  exp'aUied  to 
him  about  the  logs  and  stuff,  that  there  was  an  injunc- 
tion served  on  us  at  Northport. 

O.  What  is  the  fact  about  your  father  asking  him  to 
protect  his  interest  in  the  matter  and  look  after  it? 

A.  He  asked  him  and  told  him,  and  Mr.  Lund 
thought  it  would  be  all  right.  I  can't  remember  the 
exact  words,  but  he  told  him  he  was  acting  attorney  for 
the  bank,  and  thought  he  could  look  after  his  interest, 
too.  My  father  took  all  of  the  papers  there,  and  left 
them  there;  he  left  them  there  until  they  fixed  up  this 
agreement,  and  he  told  them  to  leave  out — my  father 
would  not  sign  no  mortgage  for  our  home,  and  he  left 
them  there  until  that  time,  until  they  fixed  this  agree- 
ment, with  the  home  and  everything  else,  and  then  he 
told  them  they  could  not  do  anything  with  it;  he  told 
them  any  other  way,  or  any  terms,  or  anything  would 
be  satisfactory  outside  of  that. 

CROSS-EXAMINATION. 

O.  You  knew  that  your  father  had  made  an  agree- 
ment that  they  would  execute  those  papers,  and  I  (Mr. 
Lund)  told  him  that  after  that  agreement  was  made 
that  I  was  in  position,  or  would  be,  to  represent  him  in 
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that  injunction  suit,  if  the  thing  was  carried  out;  is  not 

that  a  fact? 

A.  In  the  injunction  suit,  yes,  and  also  in  these  other 
matters. 

Q.  We  had  already  at  that  time  come  to  an  agree- 
ment; it  was  just  a  matter  of  concluding  it,  and  you 
were  to  go  up  to  Northport,  weren't  you,  to  ship  those 
four  cars  of  lumber? 

A.  The  agreement  had  not  been  signed;  he  had  not 
read  it  over. 

Q.  He  had  agreed  to  it  orally  down  here,  as  to  what 
should  be  done? 

A.  He  had  agreed  orally,  yes,  but  not  to  put  the 
home  in.  So  they  went  in  and  held  a  conference,  and 
Mr.  Danson  told  him  not  to  stay  in  the  office  and  came 
back  and  said,  "I  have  got  everything  all  fixed  up,"  he 
says — when  he  mentioned  about  having  the  home  in, 
he  said  especially,  "I  told  you  any  arrangement  outside 
of  that  would  be  all  right ;  the  boys  are  willing  to  release 
their  claim  until  such  time  as  it  is  paid  out,  and  Jim  will 
also  give  a  mortgage  on  these  lots,  but  my  mother  won't 
involve  her  home  in  the  matter  at  all."  So  that  Mr. 
Danson  came  back  and  said  the  home  is 

Q.  (Interrupting)  He  had  already  made  an  agree- 
ment to  give  a  mortgage  on  these  four  lots? 

A.     He  had  already? 

0.     Yes,  sir;  you  say  he  agreed  to  that,  did  he? 

A.  He  said  he  thought  that  he  could  get  James  to 
give  a  mortgage  on  the  lots  and  release  our  wages,  and 
everything  would  be  put  in  excepting    the    home,  my 
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mother  would  not  sign  up  for  her  home.  Mr.  Danson 
goes  over  and  has  everything  arranged  and  puts  the 
home  in  and  comes  back,  and  my  father  says,  "There 
is  nothing  doing;  "she  won't  sign  that  that  way;  she  re- 
fuses to  sign  that  with  her  home  put  in."  So  Mr.  Dan- 
son  says,  "I  am  through  with  it." 

Witness  excused. 

Thereupon  the  parties  closed  their  evidence  and  pro- 
ceeded to  arofue  the  matter  to  the  Court. 


No. 

In  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Washington. 
R.  F.  KNIGHT,  TRUSTEE  IN  BANKRUPTCY  OF 
JAMES  P.  HANLEY,  a  Bankrupt, 

Complainant, 
vs. 
JAMES  M.  HANLEY, 

Defendant. 
I,  Frank  H.  Rudkin,  Judge  of  the  above  entitled 
Court,  hereby  certify  that  the  foregoing  is  a  true  and 
correct  statement  of  all  of  the  evidence  in  the  above 
entitled  cause  taken  in  open  Court,  pursuant  to  oral 
stipulation  of  the  parties,  and  the  same,  together  with 
the  exhibits  introduced  and  received  in  evidence,  is  the 
evidence  upon  which  the  final  judgment  herein  is  based. 
(Signed)  FRANK  H.  RUDKIN, 

Judge. 
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Endorsements:     Record  of  testimony  taken  at  trial 
and  Certificate  of  District  Judge. 
Filed  August  2,  1912. 

W.  H.  HARE,  Clerk. 
By  F.  C.  NASH,  Deputy. 


DEFENDANT'S  EXHIBIT  "A." 

Northport,  Wash.,  March  16th,  10. 

The  following  is  a  true  statement  of  my  financial  con- 
dition as  near  as  I  can  get  it : 
North  Port  Sawmill  Building  &  Machinery—  25,000 

Northport  Planing  Mill  &  Machinery 3,800 

Part  of  Lots  1,  2,  &  3S  34  &  40  Range  40 

about  15  acres 5,000 

Vi  interest  in  Steamer  Columbia  of  Northport     2,5000 
Cook  house  and  bunk  houses  and  barns  at 

miU    _•__        800 

2  million  one  hundred  thousand  feet  of  saw 

logs   14,700 

Fourteen  hundred  thousand  feet  of  lumber  in 

pile,  avg.  17  per  M 23,800. 

Deer  Park  Sawmill 2,300 

9  head  of  horses  av  $150  apiece 1,350 

9     "     "     oxen        $100       "     900 

6  logging  trucks 450 

5  sets  harness 185 

Cant  hooks  chains  and  logging  rigging 200 

4  logging  sleighs  and  4  logging  drays 260 

Bank  stock 100 

Due  from  Bradford  and  Kennedy 3,610.25 

Due  from  C.  J.  Sutton  secured  by  Lein 108 
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due  from  Sale  of  Lot  13  B  127  Lidgerwoocl 

Park    ^>00 

lots  5,  7,  16  and  18  Block  7,  NE  Addition  to 

Ross  Park 2,000 

Due  from  Stewart  and  Welsh  R  R  Con- 
tractors           ^^^ 

Cash  in  Bank 300 

Lot  17  block  126  Lidgerwood  Park  Spokane, 

Katherine  Hanley 4,000 

Equity  in  800,000  ft  standing  timber 1 ,200 


$93,663.25 

Insurance  on  Lumber 19,000 

Insurance  on  Dwelling  Lot  17  blk  126  Lidger- 
wood Pk 3,400 

Life  Insurance 3,000 

Alpication  in  for  Life  Insurance  for 2,000 

Insurance  on  Steam  Boat  Columbia 2,000 


$29,400 

Liabilities 
First  State  Bank  of  Deer  Park,  Washington 

about  24,000 

Crescent  Lumber  of  Kansas  City  Mo.  about  11,000 

McGowan  Bros,  of  Spokane 100 

Marshal  Wells  &  Co.  Spokane  about 200 

H.  Peters  1219  First  Ave  about 100 

Jensen  King  &  Bird  Spokane  about 75 

Washington  Machinery  and  Supply  Co,  Spo- 
kane, open  acct,  about 575 
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Wash.  Mach.  Sup.  Co.  on  note 600 

Farmer's  Co-operative  Co.  Northport 400 


$37,050 
Endorsements:    Defendant's  Exhibit  "A." 
Filed  Jan.  3rd,   1912. 

W.  H.  HARE,  Clerk. 
By  F.  C.  NASH,  Deputy. 


EXHIBIT 

THIS  INDENTURE,  Made  this  second  day  of  May, 
in  the  year  of  our  Lord  one  thousand  nineteen  hundred 
and  ten,  between  James  P.  Hanley  and  Katherine  Han- 
ley,  his  wife,  the  parties  of  the  first  part,  and  James  M. 
Hanley,  the  party  of  the  second  part. 

WITNESSETH :  That  the  said  parties  of  the  first 
part  for  and  in  consideration  of  the  sum  of  Five  dollars 
lawful  money  of  the  United  States  of  America,  to  them 
in  hand  paid  by  the  said  party  of  the  second  part,  the 
receipt  whereof  is  hereby  acknowledged,  do  hereby 
grant,  bargain  sell  and  convey  unto  the  said  party  of 
the  second  part,  his  heirs,  and  assigns  forever  all  lots, 
tract  or  parcel  of  land  lying  and  being  in  the  County  of 
Spokane  and  State  of  Washington  and  described  as  fol- 
lows, to  wit:  Lot  5,  lot  7  and  lot  16  and  lot  18,  block 
No.  7  N.  E.  Add.  to  Ross  Park  Spokane,  Washington, 

TO  HAVE  AND  TO  HOLD  THE  SAME  together 
with  all  the  hereditaments  and  appurtenances  thereunto 
belonging  or  in  anywise  appertaining  to  the  said  party 
of  the  second  part  his  heirs  and  assigns  forever.  And 
the  said  parties  of  the  first  part  for  their  heirs,  exec- 
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utors  and  administrators,  do  covenant  with  the  said 
party  of  the  second  part  his  heirs  and  assigns  that  they 
are  well  seized  in  fee  of  the  lands  and  premises  aforesaid 
and  have  good  right  to  sell  and  convey  the  same  in 
manner  and  form  aforesaid ;  that  the  same  are  free  from 
all  incumbrances. 

And  the  above  bargained  and  granted  lands  and  prem- 
ises in  the  quiet  and  peaceable  possession  of  the  said 
party  of  the  second  part  his  heirs  and  assigns,  against 
all  persons  lawfully  claiming  or  to  claim  the  whole  or 
any  part  thereof  the  said  parties  of  the  first  part  will 
warrant  and  defend. 

IN  TESTIMONY  WHEREOF  the  said  parties  of 
the  first  part  have  hereunto  set  their  hand  and  seal  the 
day  and  year  first  above  written. 

JAMES  P   HANLEY  (Seal) 

KATHERINE  HANLEY     (Seal) 
Signed,  sealed  and  delivered 
in  the  presence  of 

W.  L.  SAX. 
STATE  OF  WASHINGTON, 
County  of  Stevens — ss. 

I,  W.  L.  Sax,  a  Notary  Public  in  and  for  said  county 
and  state  do  hereby  certify  that  on  this  2nd  day  of  May 
A.  D.  1910  personally  appeared  before  me  James  P. 
Hanley  and  his  wife,  Katherine  Hanley  to  me  known 
to  be  the  individuals  described  in  and  who  executed  the 
within  instrument  and  acknowledged  that  they  signed 
and  sealed  the  same  as  their  free  and  voluntary  act  and 
deed  for  the  uses  and  purposes  therein  mentioned. 
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WITNESS  my  hand  and  official  seal  the  day  and 
year  in  this  certificate  first  above  written. 

(Signed)  W.  L.  SAX, 
Notary  Public,  Residing  at  Colville,  JVasli. 
W.  L.  Sax 
Notary  Public 
State  of  Wash. 
Feb  16,  1914 

STATE  OF  WASHINGTON, 
County  of  Spokane — ss. 

I,  R.  W.  Butler,  County  Auditor  in  and  for  the 
County  of  Spokane,  State  of  Washington  do  hereby  cer- 
tify that  the  above  and  foregoing  Warranty  deed,  num- 
bered 289192,  James  P.  Hanley  and  Katherine  Hanley 
to  James  M.  Hanley,  filed  in  this  office  on  July  18th 
A.  D.  1910,  at  50  minutes  past  twelve  o'clock  in  the 
afternoon  as  appears  of  record  in  book  264  of  deeds  on 
page  604  thereof,  records  of  this  office.. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  at  my  office  in  the  City 
and  County  of  Spokane  this  January  4th,  1912. 

(Signed)  R.  W.  BUTLER,  County  Auditor. 
INDORSEMENTS. 
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Number  289192 
WARRANTY  DEED. 
James  P.  Hanlcy  ct  ux 

to 
James  M.  Hanley 
STATE  OF  WASHINGTON, 
County  of  Spokane — ss. 

I  hereby  certify  that  the  within  instrument  was  filed 
for  record  in  the  office  of  the  County  Auditor  of  said 
County  on  the  18th  day  of  July  A.  D.  1910  at  12  o'clock 
and  50  minutes  P.  M.  at  the  request  of  J.  P.  Hanley 
and  recorded  on  page  604  of  book  264  of  deeds. 

R.  W.  BUTLER,  County  Auditor. 
(Signed)  By  F.  M.  HEY  WOOD,  Deputy. 
Recorded  on  July  21,  1910. 
By  JOHN  H.  PUGH,  Deputy. 
Mail  Req. 
Northport,  Wash. 

Endorsements:    Exhibit 

Filed  January  3rd,  1912. 

W.  H.  HARE,  Clerk. 
By  F.  C.  NASH,  Deputy. 
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EXHIBIT 

In  tlic  Snpcrior  Conrt  of  the  State  of  IVashington  for 
Spokane  County. 
SUMMONS. 
T.  B.  MOORE,  and  THEO.    C.    SHERWOOD,  Co- 
partners doing  business  as  Crescent  Lumber  Com- 
pany, 

Plaintiffs, 
vs. 
JAMES  P.  HANLEY  and  KATHERINE  HANLEY, 
Husband  and  Wife, 

Defendants. 
THE  STATE  OF  WASHINGTON  to  James   P. 
Hanley  and  Katherine  Hanley,  husband  and  wife,  the 
above  named  defendants : 

You,  and  each  of  you,  are  hereby  summoned  to  ap- 
pear within  twenty  days  after  the  service  of  this  sum- 
mons upon  you,  exchisive  of  the  day  of  service,  and  de- 
fend the  above  entitled  action  in  the  court  aforesaid,  and 
answer  the  complaint  of  plaintiffs  and  serve  a  copy  of 
yoLir  answer  on  the  persons  whose  names  are  subscribed 
hereto,  at  Spokane,  Spokane  County,  Washington,  ard 
in  case  of  your  failure  so  to  do,  judgment  will  be  ren- 
dered against  you  according  to  the  demands  of  the 
complaint,  which  will  be  filed  with  the  clerk  of  the  said 
court,  a  copy  of  which  is  herewith  served  upon  you. 
Dated  this  21st  day  of  July,  1910. 
(Signed)  GRAVES,  KIZER  AND  GRAVES, 

Attorneys  for  Plaintiff's. 
P.  O.  Address,  400  Fernwell  Building,  Spokane,  Wash. 
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In  the  Superior  Court  of  the  State  of  Washington  for 
Spokane  County. 
COMPLAINT. 
T.  B.  MOORE,  and  THEO.  C.  SHERWOOD,  Co- 
partners doing  business  as  the  Crescent  Lumber 

Company, 

Plaintiffs, 

vs. 
JAMES  P.  HANLEY  and  KATHERINE  HANLEY, 

Husband  and  Wife, 

Defendants. 

Plaintiffs  allege: 

L 

Plaintiffs  T.  B.  Moore  and  Theo.  C.  Sherwood  are 
and  at  all  times  herein  mentioned  they  were  co-partners 
doing  business  under  the  firm  name  and  style  of  Crescent 
Lumber  Company  and  engaged  in  the  business  of  selling 
lumber  at  wholesale  in  Kansas  City,  Jackson  County, 
Missouri. 

II. 

Defendants  James  P.  Hanley  and  Katherine  Hanley 
now  are  and  at  all  times  herein  mentioned  they  were 
husband  and  wife,  and  at  all  times  herein  mentioned  the 
said  defendant  James  P.  Hanley  was  and  he  now  is  en- 
gaged in  the  manufacture  of  lumber  in  the  State  of 
Washington. 

III. 

On  the  16th  day  of  March,  1909,  the  plaintiffs  and 
the  defendants  made  and  entered  into  a  certain  written 
contract,  a  true  and  correct  copy  of  which  said  contract 
is  as  follows,  to-wit: 
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CONTRACT. 

WHEREAS,  The  Crescent  Lumber  Company,  a  co- 
partnership composed  of  T.  B.  Moore  and  Theo.  C. 
Sherwood,  engaged  in  the  business  of  selHng  lumber  at 
wholesale  in  Kansas  City,  Jackson  County,  Missouri, 
under  the  firm  name  of  Crescent  Lumber  Company, 
hereinafter  to  be  called  the  Crescent  Lumber  Company, 
and  J.  P.  Hanley,  engaged  in  the  manufacture  of  lum- 
ber at  Northport,  Washington  (Stevens  County),  being 
desirous  of  making  arrangements  for  the  conduct  of 
their  business  that  will  be  of  mutual  interest  and  bene- 
fit, do  hereby  each  in  consideration  of  the  promises  of 
the  other  herein  contained,  mutually  agree  each  with 
the  other  as  follows : 

FIRST:  The  Crescent  Lumber  Company  agrees  to 
lease  to  J.  P.  Hanley,  his  worked  lumber  sheds,  rough 
dry  sheds  and  lumber  yard  as  now  located  at  North- 
port,  Washington,  including  the  foundations  for  the 
lumber  piles,  paying  for  the  same  at  the  rate  of  One 
Hundred  Dollars  ($100.00)  per  annum. 

SECOND:  The  Crescent  Lumber  Company  will 
purchase  of  J.  P.  Hanley  at  Seven  Dollars  ($7.00)  per 
thousand  feet  in  the  rough  and  in  pile  six  hundred  thou- 
sand (600,000)  feet  of  rough  lumber  per  month  from 
March  1,  1909,  and  pay  for  same  on  or  before  the  10th 
of  the  following  month  for  this  amount  if  cut  the  pre- 
vious month,  and  if  this  amount  is  not  cut,  will  pay  for 
whatever  is  cut,  it  being  understood  that  when  pay- 
ments for  lumber  are  made  the  Crescent  Lumber  Com- 
pany shall  receive  bill  of  sale  for  amount  purchased, 
based  on  a  certified  stock  sheet  to  be  furnished  them. 
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Said  purchase  to  amount  to  not  more  than  two  and  one- 
half  (2,500,000)  feet  in  sheds  and  on  the  yard  at  any 
one  time,  unless  otherwise  agreed  to  meet  some  situation 
not  now  obvious. 

THIRD:  The  Crescent  Company  will  pay  to  J.  P. 
Hanley  for  taking  from  the  rough  piles  and  rough  sheds 
and  manufacturing  it  in  their  planing  mill  and  loading 
it  upon  cars,  on  order  of  and  as  directed  by  the  Cres- 
cent Company,  all  that  they  shall  receive  from  sales  for 
said  lumber,  over  and  above  the  cost  of  same  per  thou- 
sand feet  after  deducting  the  lease  money,  cost  of  in- 
surance, taxes,  interest  on  the  money  invested  in  the 
stock  of  lumber  at  eight  per  cent  (8%)  per  annum,  com- 
puted each  time  a  shipping  settlement  is  made,  two 
per  cent  (2%)  trade  discount  and  ten  per  cent  (10%) 
on  the  net  amount  received  for  the  lumber;  that  is,  10% 
on  the  amount  received  for  the  lumber  less  the  freight 
charges,  claim  for  shortages,  under  grades,  interest  and 
trade  discount  heretofore  mentioned,  etc.  Said  pay- 
ments shall  be  as  follows:  Eighty  per  cent  (80%)  of 
estimated  net  amount  less  cost  of  rough  lumber  and 
full  settlement  to  be  made  on  the  10th  of  each  month  for 
the  preceding  month's  shipments,  for  all  shipments  on 
which  freight  bills  shall  have  been  received  from  cus- 
tomer. By  "estimated  net"  is  meant  the  amount  arrived 
at  after  deducting  freight  charges  from  invoice  price 
to  customer,  using  weights  established  by  the  lumber 
associations  for  the  different  classes  of  lumber.  It  be- 
ing understood  that  any  loss  through  bad  accounts  or 
customers'  failure  to  pay  for  lumber  purchased  shall  not 
be  charo-eable  to  cost  of  lumber  or  affect  the  amount 
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paid  J.  P.  Hanley  for  milling,  it  also  being  understood 
monthly  settlements  to  J.  P.  Hanley  shall  be  certified 
by  the  Crescent  Company,  if  desired  by  J.  P.  Hanley. 

FOURTH:  The  Crescent  Lumber  Company  is  to 
keep  J.  P.  Hanley  supplied  with  orders  for  lumber  to 
be  manufactured  in  order  that  they  may  keep  their 
planing  mill  running  as  steadily  as  possible.  As  soon 
as  rough  lumber  is  in  condition  for  shipment  and  con- 
tinue so  to  do  at  best  market  prices  obtainable,  whenever 
there  is  lumber  suitable  for  shipping  and  market  prices 
are  satisfactory. 

FIFTH :  J.  P.  Hanley  shall  use  care  and  discretion 
in  manufacturing  lumber  by  seeing  that  it  is  properly 
manufactured;  that  the  same  be  graded  properly  when 
shipping,  stacked,  or  put  in  sheds  as  the  case  may  be 
and  cared  for  as  to  damage  as  little  as  possible,  and  see 
that  the  lumber  is  properly  counted  and  graded  when 
shipped. 

SIXTH:  J.  P.  Hanley  is  to  see  that  the  orders  sent 
by  the  Crescent  Lumber  Company  are  as  promptly  and 
properly  filled  as  possible  and  that  he  will  see  that  the 
stock  of  lumber  is  sawn  so  as  to  be  generally  called  for 
by  the  trade. 

SEVENTH :  J.  P.  Hanley  is  to  manufacture  and 
ship  the  aforesaid  lumber  according  to  the  grading 
rules  of  the  Mississippi  Valley  Lumbermen's  Associ- 
ation, and  ship  the  same  in  the  name  of  the  Crescent 
Lumber  Company  to  the  parties  to  whom  the  Crescent 
Company  shall  order  it  shipped,  sending  list  of  lumber 
shipped  in  each  car,  together  with  a  bill  of  lading  for 
car,  promptly  to  the  Crescent  Company's  office  at  Kan- 
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sas  City,  Missouri,  and  agrees  to  manufacture  no  lum- 
ber from  rough  luml^er  owned  by  the  Crescent  Company 
for  any  other  person  or  firm  (Uu-ing  the  term  of  this 
agreement  (except  it  be  for  local  consumption  in  the 
town  of  Northport)  and  then  on  account  of  the  Cres- 
cent Company,  such  sales  to  be  reported  monthly  to  the 
Crescent  Company  and  settlement  made  for  manufac- 
turing same  upon  the  same  basis  as  lumber  shipped  out 
upon  written  orders  of  the  Crescent  Company. 

EIGHTH :  J.  P.  Hanley  is  to  see  that  all  lumber  is 
so  piled  that  it  can  be  insured  in  standard  insurance 
companies  according  to  first  class  underwriters'  re- 
quirements; also  that  a  clear  space  of  two  hundred 
(200)  feet  shall  be  kept  between  the  planing  mill  and 
sheds,  and  one  hundred  (100)  feet  between  the  rough 
dry  shed  and  the  piles  of  rough  lumber,  if  required  by 
the  insurance  company. 

NINTH:  J.  P.  Hanley  agrees  to  furnish  to  the 
Crescent  Company  a  receipted  pay  roll  showing  their 
labor  is  paid  in  full  each  month,  and  if  lumber  is  manu- 
factured for  logs  purchased  aside  from  those  cut  from 
J.  P.  Hanley's  own  timber  holdings,  a  statement  show- 
ing that  there  are  also  paid  for  each  month  is  to  be 

made. 

TENTH:  This  contract  shall  continue  in  force  for 
the  period  of  one  year;  at  the  termination  of  this  con- 
tract J.  P.  Hanley  is  to  purchase  all  of  the  lumber  that 
the  Crescent  Company  may  have  on  hand  in  the  sheds 
and  on  the  yard  at  its  original  cost  per  thousand  feet, 
on  an  inventory  taken  jointly,  and  in  case  the  amount 
on  hand  at  that  time,  plus  the  shipments  already  made, 
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shall  not  amount  to  the  amount  of  lumber  purchased 
in  the  rough  J.  P.  Hanley  is  to  make  the  amount  good, 
and  on  the  other  hand  should  the  amount  of  lumber  on 
hand  at  the  termination  of  this  contract,  plus  the  ship- 
ments, amount  to  more  than  the  lumber  purchased  in 
the  rough,  J.  P.  Hanley  is  to  have  the  benefit  of  any 
such  overrun.  In  case  J.  P.  Hanley  should  not  have 
the  money  with  which  to  make  this  purchase,  he  agrees 
to  manufacture  and  load  out  all  such  lumber  that  may 
be  on  hand,  for  the  Crescent  Company  under  the  terms 
of  this  contract,  as  soon  as  possible  the  Crescent  Com- 
pany to  discontinue  purchasing  at  the  time  of  the  notice 
of  termination  of  the  contract. 

Executed  in  duplicate  this  sixth  day  of  March,  1909. 
CRESCENT  LUMBER  COMPANY. 
By  THEO.  C.  SHERWOOD. 
By  T.  B.  MOORE. 
JAMES  P.  HANLEY. 
KATHERINE  HANLEY. 
IV. 

Thereafter,  in  pursuance  of  the  terms  of  said  contract 
the  plaintiffs  paid  to  the  defendants  the  annual  rental 
due  to  them  for  the  lease  of  the  lumber  sheds,  rough  dry 
sheds,  and  lumber  yards  of  the  defendants,  as  specified 
in  the  first  paragraph  of  said  agreement.  Defendant 
James  P.  Hanley,  for  the  purpose  of  cheating  and  de- 
frauding these  plaintiffs,  falsely  and  fraudulently  rep- 
resented to  these  plaintiffs  that  he  had  sawed  lumber 
for  the  plaintiffs  in  accordance  with  the  terms  of  said 
contract  and  that  said  lumber  was  in  pile  upon  the 
ground  leased  to  these  plaintiff's  and  that  there  was  due 
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to  the  defendants,  by  virtue  of  said  contract,  divers 
sums  of  money,  and  the  said  James  P.  Hanley,  in  pur- 
suance of  said  fraudulent  design,  furnished  to  these 
plaintiffs  certified  stock  sheets  as  provided  in  said  con- 
tract of  such  lumber,  and  demanded  of  these  plaintiffs 
payment  for  such  lumber  in  piu'suance  of  the  terms  of 
said  contract.  Thereupon,  replying  upon  the  truth  of  the 
representations  made  by  the  said  James  P.  Hanley,  these 
plaintiffs  paid  to  the  defendant  from  time  to  time  the 
whole  amount  of  said  certified  stock  sheets  at  the  rates 
provided  for  in  said  contract. 

V. 
Thereafter  from  time  to  time  the  plaintiffs  furnished 
the  defendant  James  P.  Hanley  with  instructions  to 
ship  said  lumber  to  the  order  of  the  plaintiffs  and  to 
divers  destinations,  but  the  said  defendant  James  P. 
Hanley,  upon  divers  pretexts,  delayed  said  shipments, 
making  certain  shipments  and  postponing  others,  and 
finally  wholly  failed,  neglected  and  refused  to  make  any 
other  or  further  shipments  of  lumber.  These  plaintiffs 
now  learn  that  the  said  James  P.  Hanley  fraudulently 
disregarded  his  obligations  to  furnish  to  these  plaintiffs 
in  accordance  with  said  contract,  the  lumber  paid  for 
by  the  plaintiffs  and  sold  said  lumber  which  the  plain- 
tiffs had  purchased  to  other  persons,  and  fraudulently 
converted  the  proceeds  thereof  to  his  own  use,  and  the 
said  James  P.  Hanley  has  now  wholly  sold  and  dis- 
posed of  said  lumber,  and  is  wholly  unable  to  comply 
with  said  contract,  and  wholly  refuses  to  furnish  to 
the  plaintiffs  the  lumber  which  plaintiffs  have  pur- 
chased, and  likewise  refused  to  return  to  the  plaintiffs 
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the  money  so  paid  to  the  defendants  upon  said  contract. 

VI 

Plaintiffs  have  kept  and  observed  each  and  all  of  the 
stipulations  and  covenants  contained  in  said  agreement. 

VII. 

Prior  to  May  1,  1910,  plaintiffs  had  paid  to  the  de- 
fendant James  P.  Hanley  the  sum  of  nine  thousand  two 
hundred  eighty  dollars  and  eighty-four  cents  ($9280.84) 
over  and  above  all  credits  and  offsets  to  which  the  de- 
fendants were  or  are  entitled  by  virtue  of  any  lumber 
furnished  by  the  defendants,  and  by  virtue  of  the  fraud- 
ulent conduct  of  the  defendant  James  P.  Hanley  and 
the  breaches  of  the  contract  recited,  plaintiffs  have  been 
damaged  in  the  sum  of  nine  thousand  two  hundred 
eighty  dollars  and  eighty- four  cents  ($9280.84),  to- 
gether with  interest  thereon  at  the  rate  of  eight  per 
cent  per  annum  from  May  1st,  1910. 

WHEREFORE,  Plaintiffs  demand  judgment  of  the 
defendants  and  each  of  them  in  the  sum  of  nine  thou- 
sand two  hundred  eighty  dollars  and  eighty-four  cents 
$9280.94),  with  interest  thereon  at  the  rate  of  eight 
per  cent  per  annum  from  May  1,  1910,  until  paid,  to- 
gether with  their  costs  of  suit. 

(Signed)   GRAVES,  KIZER  AND  GRAVES, 

Attorneys  for  Plaintiff. 
STATE  OF  WASHINGTON, 
County  of  Spokane — ss. 

T.  B.  Moore,  being  first  duly  sworn,  upon  his  oath 
states :  That  he  is  one  of  the  plaintiffs  in  the  within  en- 
titled action;  that  he  has  read  the  foregoing  complaint. 
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knows  the  contents  thereof,  and  heUeves  the  same  to  be 
true. 

(Signed)  T.  B.  MOORE. 
Subscribed  and  sworn  to  before  me  this  21st  day  of 
July,  1910. 

(Signed)  B.  H.  KIZER, 
Notary  Public  in  ami  for  the  State  of  Washington,  Re- 
siding at  Spokane,  IVashington. 
Endorsements :     Complaint. 
Filed  July  22,  1910,  at  3:45  o'clock  p.  m. 

C.  F.  ATKINSON,  Clerk. 


In  the  Superior  Court  of  tJie  State  of  IVashington  for 
Spokane  County. 
AFFIDAVIT  FOR  ATTACHMENT. 
T.  B.  MOORE,  and  THEO.   C.   SHERWOOD,   Co- 
partners doing  business  as  Crescent  Lumber  Com- 
pany, 

Plaintiffs, 
vs. 
JAMES  P.  HANLEY  and  KATHERINE  HANLEY, 
Husband  and  Wife, 

Defendants. 
STATE  OF  WASHINGTON, 
County  of  Spokane — ss. 

T.  B.  Moore,  being  first  duly  sworn,  on  his  oath 
says:  I  am  the  T.  B.  Moore  who  is  one  of  the  plain- 
tififs  in  the  above  entitled  action,  and  makes  this  affi- 
davit on  behalf  of  plaintiffs  to  authorize  the  issuance  of 
a  writ  of  attachment  in  this  case.  The  defendants  are 
indebted  to  the  plaintiffs  in  the  sum  of  $9280.84  over 
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and  above  all  just  credits  and  offsets,  and  this  attach- 
ment is  not  sought,  and  this  action  is  not  prosecuted  to 
hinder,  delay  or  defraud  any  creditors  of  the  de- 
fendant. 

The  defendant  has  assigned,  secreted  and  disposed 
of  certain  of  his  property  and  is  about  to  assign,  secrete 
and  dispose  of  the  remainder  of  his  property  with  the  in- 
tent to  delay  and  defraud  his  creditors. 

The  defendants  have  been  guilty  of  a  fraud  in  con- 
tracting the  debt  and  incurring  the  obligation  for  which 
this  action  is  brought.  The  indebtedness  for  which  this 
suit  is  brought  is  past  due. 

(Signed)  T.  B.  MOORE. 
Subscribed  and  sworn  to  before  me  this  22nd  day  of 
July,  1910. 

(Signed)  B.  H.  KIZER, 
Notary  Public  in  and  for  the  State  of  JVashington,  Re- 
siding at  Spokane,  Wash. 
Endorsements:     Affidavit  of  Attachment. 
Filed  July  22d,  1910,  at  3:45  o'clock  p.  m. 

C.  E.  ATKINSON,  Clerk. 
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///  tlic  S ulterior  Court  of  the  State  of  Wasliington  for 
Spokane  County. 
BOND  FOR  ATTACHMENT. 
T.   B.   MOORE  and  THEO.   C.   SHERWOOD,   Co- 
partners doing  business  as  Crescent  Lumber  Com- 
pany, 

Plaintiffs, 
vs. 
JAMES  P.  HANLEY  and  KATHERINE  HANLEY, 
Husband  and  Wife, 

Defendants. 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 
that  we,  T.  B.  Moore  and  Theo.  C.  Sherwood,  co-part- 
ners doing  business  as  the  Crescent  Lumber  Company, 
plaintiffs  in  the  above  entitled  matter,  as  principals,  and 
A.  F.  McClaine  and  Mose  Oppenheimer,  as  sureties,  are 
held  and  firmly  bound  unto  James  P.  Hanley  and  Kath- 
erine  Hanley,  husband  and  wife,  defendants  in  the 
above  entitled  action,  in  the  sum  of  twenty  thousand 
($20,000.00)  dollars,  for  the  payment  of  which  sum 
well  and  truly  to  be  made,  we  bind  ourselves,  and  each 
of  us,  our,  and  each  of  our  heirs,  and  personal  repre- 
sentatives firmly  by  these  presents. 

The  condition  of  the  foregoing  obligation  is  such  that 
whereas  an  action  entitled  as  above  has  been  commenced 
in  the  above  entitled  court  by  the  above  named  plain- 
tiffs, which  said  action  is  for  the  recovery  of  the  sum 
of  nine  thousand  two  hundred  and  eighty  dollars  and 
eighty-four  ($9280.84)  from  the  above  named  de- 
fendants, and  in  which  said  action  plaintiffs  seek  a  writ 
of  attachment  against  the  property  of  the  defendants. 
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NOW  THEREFORE  if  the  said  plaintiffs  shall 
prosecute  said  action  without  delay  and  shall  pay  all 
costs  that  may  be  adjudged  to  the  defendants,  and  the 
damages  which  they  may  sustain  by  reason  of  said  at- 
tachment, not  exceeding  the  sum  of  twenty  thousand 
($20,000.00)  Dollars,  should  said  attachment  be  wrong- 
fully or  maliciously  sued  out,  this  obligation  to  be  null 
and  void,  otherwise  to  remain  in  full  force  and  effect. 
Dated  this  22d  day  of  July,  1910. 

(Signed)    CRESCENT  LUMBER  CO. 
By  T.  B.  Moore, 

Principals. 
(Signed)  A.  F.  McCLAINE, 

MOSE  OPPENHBIMER, 

Sureties. 
STATE  OF  WASHINGTON, 
County  of  Spokane — ss. 

A.  F.  McClaine  and  Mose  Oppenheimer,  the  sureties 
whose  names  are  subscribed  to  the  above  bond,  being 
severally  sworn  on  oath  say,  each  for  himself,  I  am  a 
resident  of  the  State  of  Washington,  and  am  not  an 
attorney-at-law,  clerk  of  the  Superior  Court,  or  other 
officer  of  said  court,  and  that  I  am  worth  the  sum  of 
twenty  thousand  ($20,000.00)  Dollars  over  and  above 
all  debts  and  liabilities,  and  exclusive  of  property  ex- 
empt from  execution. 

(Signed)  A.  F.  McCLAINE. 
(Signed)  MOSE  OPPENHEIMER. 
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Subscribed  and  sworn  to  before  nie  this  22d  day  of 
July,  1910. 

(Signed)  W.  J.  MATHEWS, 
Notary  Public  in  and  for  flic  State  of  IVasliington,  Re- 
siding at  Spokane,  IVasJi. 

The  foregoing  bond  this  day  approved  by  me. 
July  22d,  1910. 

(Signed)  C.  E.  ATKINSON,  Clerk. 
Filed  July  22d,  1910,  at  3:45  o'clock  p.  m. 

C.  E.  ATKINSON,  Clerk. 


In  the  Superior  Court  of  the  State  of  IVasliington  for 

Spokane  County. 
T.   B.   MOORE  and  THEO.   C.   SHERWOOD,   Co- 
partners doing  business  as  Crescent  Lumber  Com- 
pany, 

Plaintiffs, 
vs. 
JAMES  P.  HANLEY  and  KATHERINE  HANLEY, 
Husband  and  Wife, 

Defendants. 
WRIT  OF  ATTACHMENT. 
The  State  of  Washington  to  the  Sheriff  of  Spokane 
County,  Greetings: 

In  the  name  of  the  State  of  Washington  you  are 
hereby  required  to  forthwith  seize  and  take  into  your 
possession  and  safely  keep  the  property  of  the  above 
named  defendants  James  P.  Hanley  and  Katherine 
Hanley,  in  your  county,  not  exempt  from  execution, 
sufficient  to  satisfy  the  plaintiff's  claim  amounting  to 
Ninety-two  hundred  and  eighty  and  84-100  ($9280.84) 
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Dollars,  together  with  their  costs  and  expenses,  and  of 
this  weit  make  legal  service  and  due  return. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  the  said  Court,  this  22d 
day  of  July,  1910. 

(Seal)  C.  E.  ATKINSON,  Clerk. 

GRAVES,  KIZER  AND  GRAVES, 

Attorneys  for  Plaintiffs. 
STATE  OF  WASHINGTON, 
County  of  Spokane — ss. 

I,  F.  K.  Pugh,  Sheriff  of  Spokane  County,  do  hereby 
certify  that,  under  and  by  virtue  of  the  within  Writ  of 
Attachment,  I  did  on  the  22d  day  of  July,  1910,  levy 
upon  and  attach  all  the  right,  title  and  interest  of  the 
within  named  defendants  James  P.  Hanley  and  Kather- 
ine  Hanley,  his  wife,  in  and  to  the  following  described 
real  property,  to-wit: 

Lot  thirteen  (13)  in  block  one  hundred  and  twenty- 
seven  (127)  and  lot  seventeen  (17)  in  block  one  hun- 
dren  and  twenty-six  (126)  all  in  Lidgerwood  Park  Ad- 
dition to  the  City  of  Spokane,  lots  five  (5)  seven  (7), 
sixteen  (16)  and  eighteen  (18)  in  block  seven  (7)  of 
the  Northeast  addition  to  Ross  Park,  an  addition  to 
the  City  of  Spokane,  and  lots  thirty-seven  (37)  and 
thirty-eight  (38)  and  the  east  half  of  lot  thirty-six  (36) 
in  block  eight  (8)  of  Second  Addition  to  West  River- 
side Addition  to  the  City  of  Spokane. 

Dated  this  22d  day  of  July,  1910. 

(Signed)  F.  K.  PUGH,  Sheriff. 

By  W.  L.  JACKSON,  Deputy. 
Sheriff's  fees. 
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Copies 

Mileage 

Total 

Endorsements :    Attachment. 

Filed  July  22d,  1910,  at  4:15  o'clock  p.  m. 

C.  E.  ATKINSON,  Clerk. 

W.  W.  JESSUP,  Deputy. 


In  the  Superior  Court. 
STATE  OF  WASHINGTON, 
County  of  Spokane — ss. 

I,  Glen  B.  Derbyshire,  Clerk  of  the  Superior  Court, 
within  and  for  said  County  of  Spokane,  State  of  Wash- 
ington, do  hereby  certify  that  I  have  compared  the  fore- 
going copies  of  the  record  of  the  summons  complaint, 
affidavit  for  attachment,  bond  for  attachment,  and  writ 
of  attachment,  in  the  case  of  T.  B.  Moore  and  Theo.  C. 
Sherwood,  co-partners  doing  business  as  Crescent  Lum- 
ber Company,  Plaintiffs,  vs.  James  P.  Hanley  and  Kath- 
erine  Hanley,  husband  and  wife.  Defendants,  with  the 
original  records  thereof  now  remaining  in  this  office 
and  have  found  the  same  to  be  correct  transcripts  there- 
from and  of  the  whole  of  such  original  records.  And 
I  further  certify  that  said  exemplification  would  be  re- 
ceived in  evidence  in  all  the  courts  of  the  State  of  Wash- 
ington. 

IN  TESTIMONY  WHEREOF  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  court,  at  Spokane, 
in  said  County  and  State,  this  2d  day  of  January,  1912. 
GLEN  B.  DERBYSHIRE, 
Clerk  of  Said  Superior  Court. 
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In  the  Superior  Court. 
THE  STATE  OF  WASHINGTON, 
County  of  Spokane — ss. 

I,  J.  Stanley  Webster,  one  of  the  Judges  of  the  Su- 
perior Court  within  and  for  the  said  County  of  Spo- 
kane, State  of  Washington,  do  certify  that  the  said 
Court  is  a  Court  of  Record,  and  that  Glen  B.  Derby- 
shire, whose  signature  is  affixed  to  the- foregoing  cer- 
tificate, is  the  Clerk  of  the  said  Superior  Court,  and 
that  said  certificate  is  attested  in  due  form  of  law,  that 
the  aforesaid  signature  of  said  Clerk  is  genuine  and  that 
the  seal  thereto  affixed  is  the  seal  of  the  said  Superior 
Court. 

WITNESS  my  hand  at  Spokane,  in  said  County  and 
State,  this  2d  day  of  January,  1912. 

J.  STANLEY  WEBSTER, 
Judge  of  Superior  Court. 


In  the  Superior  Court. 
STATE  OF  WASHINGTON, 
County  of  Spokane — ss. 

I,  Glen  B.  Derbyshire,  Clerk  of  the  Superior  Court 
within  and  for  the  County  of  Spokane,  State  of  Wash- 
ington, do  hereby  certify  that  the  Hon.  J.  Stanley  Web- 
ster, whose  name  is  subscribed  to  the  preceding  cer- 
tificate, is  one  of  the  Judges  of  the  Superior  Court 
within  and  for  the  County  of  Spokane  aforesaid,  duly 
elected,  sworn  and  qualified,  and  that  ithe  signature  of 
said  Judge  to  said  certificate  is  genuine. 

IN  TESTIMONY  WHEREOF  I  have  hereunto  set 
mv  hand  and  affixed  the  seal  of  the  said  Court  at  Spo- 
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kane,  in  said  County  and  State,  this  2d  day  of  January, 
1912. 

GLEN  B.  DERBYSHIRE, 
Clerk  of  Said  Superior  Court. 
Endorsements :     Defendant's  Exhibit  "C." 
Filed  Jan.  3d,  1912. 

W.  H.  HARE,  Clerk. 
By  F.  C.  NASH,  Deputy. 


No.  964. 
In  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  JVashington,  Northern  Division. 
R.  F.  KNIGHT,  TRUSTEE  IN  BANKRUPTCY  OF 
THE  ESTATE  OF  JAMES  P.   HANLEY,    a 
Bankrupt, 


vs. 
JAMES  M.  HANLEY, 


Complainant, 
Defendant. 


OPINION. 

Charles  P.  Lund,  for  Complainant. 

L.  J.  Birdseye,  for  Defendant. 

RUDKIN,  District  Judge.  This  is  a  bill  in  equity 
filed  by  a  trustee  in  bankruptcy  under  subdivision  of 
section  seventy  of  the  Bankruptcy  Act,  to  set  aside  a 
conveyance  from  the  bankrupt  to  his  son,  executed  some 
few  months  prior  to  the  adjudication. 

The  rules  of  law  governing  cases  of  this  kind  are  so 
well  understood  that  it  is  deemed  unnecessary  to  refer 
to  them  or  to  cite  authorities  in  their  support.  Fraud 
is  never  presumed.    Such  a  charge  must  be  established 
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by  clear  and  satisfactory  proof.  Circumstances  which 
merely  arouse  suspicion  are  not  enough.  The  testi- 
mony on  the  part  of  the  defendant  tends  to  show  that 
he  paid  $1500  in  cash  for  the  property  in  controversy, 
which  was  not  disproportionate  to  its  fair  market  value. 
The  fact  of  this  payment  was  testified  to  positively  and 
unequivocally  by  the  grantee  and  by  the  grantors,  his 
father  and  mother.  The  same  witnesses  accounted  for 
the  purchase  money  paid  as  follows:  The  paternal 
grandmother  of  the  grantee  was  possessed  of  about 
$5000  at  the  time  of  her  death,  which  occurred  some 
four  years  prior  to  the  date  of  the  conveyance.  This 
money  was  kept  buried  or  concealed  in  or  about  her  little 
home  for  a  number  of  years  A  few  days  prior  to  her 
death  she  delivered  the  money  to  the  defendant's  mother 
with  instructions  to  keep  it  as  she  herself  had  kept  it, 
until  the  defendant  should  attain  his  majority,  and  that 
upon  his  attaining  his  majority  she  should  pay  over  to 
him  the  sum  of  $2500.  The  mother  kept  the  money  as  di- 
rected and  paid  over  to  the  defendant  at  his  majority, 
which  occurred  about  eighteen  months  prior  to  the  con- 
veyance, the  sum  of  $2500.  The  defendant  kept  the 
money  concealed  in  a  tin  can  in  a  stove  in  the  basement 
from  that  time  until  he  paid  over  to  his  father  the  sum 
of  $1500  alt  the  time  of  the  execution  of  the  deed.  Other 
testimony  was  ofifered  tending  to  show  that  the  grand- 
mother was  possessed  of  money  and  kept  it  buried  or 
concealed  in  the  manner  indicated.  As  against  this  the 
complainant  relies  on  the  inherent  improbability  of  the 
truth  of  this  testimony  upon  certain  admissions  made 
by  the  defendant  and  the  bankrupt;  upon  the  fact  that 
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the  deed  was  not  recorded  for  some  months,  and  then 
at  the  instance  of  the  bankrupt;  and  upon  other  circum- 
stances of  minor  importance.  That  the  defendant  him- 
self made  admission  against  his  interest  is  noit  estab- 
lished by  the  proof.  The  only  witness  who  testified  to 
such  admissions  was  a  hostile  one,  and  in  view  of  the 
denial  by  the  defendant  I  do  not  think  the  fact  is  estab- 
lished. That  admissions  of  some  kind  were  made  by 
the  bankrupt  himself  some  months  after  the  conveyance 
tending  to  show  that  the  conveyance  was  without  con- 
sideration, does  not  admit  of  doubt.  But  whether  these 
admissions  related  to  this  or  other  conveyances,  and 
whether  the  defendant  was  present  at  the  time  the  ad- 
missions were  so  made,  admits  of  question.  It  is  ad- 
mitted that  three  transfers  were  made  by  the  bank- 
rupt at  different  times,  and  it  is  possible  that  the  ad- 
missions attributed  to  him  referred  to  a  later  transfer, 
as  claimed.  There  is  testimony  tending  to  show  that  the 
defendant  himself  was  present  when  these  admissions 
were  made,  but  his  own  positive  testimony  and  that  of 
his  mother  is  to  the  contrary.  The  testimony  of  the  de- 
fendant as  to  his  presence  is  either  true  or  wilfully 
false,  while  the  other  witnesses  who  testified  to  his 
presence  may  well  be  mistaken.  I  admit  that  the  story 
told  by  the  defendant  and  his  witnesses  seems  improb- 
able, and  the  account  given  by  the  bankrupt  of  the  dis- 
position made  of  this  large  sum  of  money  is  far  from 
satisfactory;  but  mere  suspicion  will  not  support  a  decree 
for  the  complainant,  and  I  do  not  feel  that  I  have  that 
abiding  conviction  of  the  truth  of  the  charges  of  fraud 
contained  in  the  bill  that  a  court  should  entertain  before 
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setting  aside  a  conveyance  on  the  ground  of  fraud.    The 
bill  is  therefore  dismissed. 

Endorsements :    Opinion. 

Filed  in  the  U.  S.  District  Court,  Eastern  District  of 
Washington,  Jan.  23d,  1912. 

W.  H.  HARE,  Clerk. 


In  the  District  Court  of  tJie  United  States  for  the  East- 
ern District  of  JVashington,  Northern  Division. 
DECREE. 
R.  F.  KNIGHT,  TRUSTEE  IN  BANKRUPTCY  OF 
JAMES  P.  HANLEY,  a  Bankrupt, 

Complainant, 
vs. 
JAMES  M.  HANLEY, 

Defendant. 
This  cause  came  regularly  on  for  trial  before  the 
Court  the  4th  day  of  January,  1912,  upon  the  plead- 
ings of  the  respective  parties  hereto  and  the  issues 
thereby  made  and  joined  herein;  the  complainant  ap- 
peared by  his  attorney  herein,  Charles  P.  Lund,  Esq. ; 
the  defendant  appeared  in  person  and  by  his  attorney 
herein,  L.  J.  Birdseye,  Esq. ;  and  the  cause  proceeded 
regularly  to  trial.  The  complainant's  witnesses  were 
duly  sworn  and  examined,  and  the  defendant  and  his  wit- 
nesses were  duly  sworn  and  examined  in  support  of  the 
respective  pleadings  and  upon  the  issues  herein;  the 
Court  duly  heard  all  the  evidence  introduced  and  proof 
made  and  the  argument  of  their  said  attorneys  in  behalf 
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of  the  respective  parties  hereunto  upon  the  evidence  and 
the  law  appUcable  thereto ;  and  thereupon  the  Court  took 
the  cause  and  its  decision  thereof  under  advisement. 

And  now,  on  this  8th  day  of  February,  1912,  the 
Court  having  heretofore,  after  due  deliberation  and 
consideration,  and  being  fully  advised  in  the  premises, 
rendered  and  made  its  opinion  and  decision  in  writing, 
herein,  that  the  compainant's  bill  of  complaint  in  this 
cause  be  dismissed,  and  stating  the  reasons  and  grounds 
therefor ; 

NOW,  THEREFORE,  IT  IS  BY  THE  COURT 
CONSIDERED,  ADJUDGED  AND  DECREED: 
That  the  complainant's  said  bill  of  complaint  in  this 
cause  be  and  the  same  hereby  is  dismissed,  and  that 
this  cause  be  and  it  hereby  is  dismissed  out  of  court, 
that  the  complainant  have  and  recover  naught  in  this 
action;  and  that  the  defendant  have  and  recover  of  and 
from  the  complainant  the  defendant's  costs  and  dis- 
bursements in  this  cause,  to  be  taxed  according  to  law. 

Done  in  open  court  this  8th  day  of  February,  1912. 
(Signed)     FRANK  H.  RUDKIN, 
Judge  of  Above  Named  Court. 

Endorsements:  Decree. 

Filed  in  the  U.  S.  District  Court,  Eastern  District 
of  Washington,  February  8th,  1912. 

WM.  H.  HARE,  Clerk. 

By  F.  C.  NASH. 

O.  K.  as  to  form. 

(Signed)  CHAS.  P.  LUND. 
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No.  964. 
IN  EQUITY. 
In  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Washington. 
R.  F.  KNIGHT,  TRUSTEE  IN  BANKRUPTCY  OF 
JAMES  P.  HANLEY, 

Complainant, 

Z'S. 

JAMES  M.  HANLEY, 

Defeinicnt. 


ASSIGNMENT  OF  ERRORS. 

And  now,  on  the  5th  day  of  August,  1912,  came  the 
complainant,  by  Charles  P.  Lund,  his  solicitor,  and 
says  that  the  decree  in  said  cause  is  erroneous  and 
against  the  just  rights  of  said  plaintiff,  for  the  follow- 
ing reasons: 

First:  Because  the  evidence  shows  that  the  deed 
of  conveyance  from  James  P.  Hanley,  the  bankrupt, 
and  his  wife,  Katherine  Hanley,  of  Lots  Five  (5),  Six 
(6),  and  Sixteen  (16)  and  Eighteen  (18)  in  Block 
Seven  (7),  of  Northeast  Addition  to  Ross  Park,  an 
addition  to  Spokane,  Spokane  County,  Washington, 
dated  May  2d,  1910,  and  afterwards  on  the  18th  day 
of  July,  1910,  filed  for  record  in  the  Auditor's  Office 
of  Spokane  County,  Washington,  and  recorded  in  Book 
264  at  Page  604,  was  so  executed  without  any  present 
consideration,  or  any  consideration  whatsoever,  from 
defendant,  and  at  a  time  when  the  grantors  were  in- 
solvent and  was  so  made  for  the  purpose  and  with  the 
intent  of  the  parties  thereto  to  hinder,  delay  and  de- 
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fraud  the  creditors  of  said  grantors,  and  the  assets  in 
the  hands  of  complainant  as  trustee  in  bankruptcy  of 
James  P.  Haailey,  bankrupt,  or  known  to  the  said 
trustee,  are  insufificient  to  pay  the  claims  of  creditors 
which  have  been  proved  and  allowed  against  said  bank- 
rupt, and  with  the  real  estate  covered  by  said  convey- 
ance will  be  insufficient  to  pay  the  claims  of  the  cred- 
itors of  said  bankrupt  which  have  been  so  proved  and 
allowed. 

(Signed)    CHARLES   P.   LUND, 

Solicitor  for  Couiplainant. 

Endorsements:     Assignment  of  Errors. 

Filed  Aug.  5,  1912. 

W.   H.   HARE,   Clerk. 

By  F.  C.  NASH,  Deputy. 


No.  964. 
IN  EQUITY. 

In  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Washington. 
R.  F.  KNIGHT,  TRUSTEE  IN  BANKRUPTCY  OF 
JAMES  P.  HANLEY,  a  Bankrupt, 

Complainant, 
vs. 
JAMES  M.  HANLEY, 

Defendant. 
PETITION  FOR  APPEAL. 
To  the  Honorable  Frank  H.  Rudkin,  District  Judge: 

The  above  named  complainant  feeling  himself  aggriev- 
ed by  the  decree  made  and  entered  in  this  cause  on  the 
8th  day  of  February,  A.  D.  1912,  does  hereby  appeal  from 
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said  decree  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  for  the  reasons  specified  in  the  Assign- 
ment of  Errors,  which  is  filed  herewith,  and  prays  that 
his  appeal  be  allowed  and  that  citation  issue  as  pro- 
vided by  law,  and  that  a  transcript  of  the  record,  pro- 
ceedings and  papers  upon  which  said  decree  was  based, 
duly  authenticated,  may  be  sent  to  the  United  States 
Circuit  Court  of  Appeals,  sitting  at  San  Francisco. 

And  your  petitioner  further  prays  that  the  proper 
order  touching  the  security  to  be  required  of  him  to 
perfect  his  appeal  be  made. 

(Signed)  CHARLES  P.  LUND, 

Solicitor  for  Complainant. 
The  above     petition     granted  and     appeal     allowed, 
without  bond,  as  provided  by  law. 

(Signed)  FRANK  H.  RUDKIN, 

Judge. 
Endorsements :  Petition  for  appeal  and  order  allow- 
ing appeal. 

Filed  August  5,   1912. 

W.   H.   HARE,   Clerk. 
By  S.  M.  RUSSELL,  Deputy. 
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In  flic  District  Court  of  the  United  States  in  and  for  the 

Eastern  District  of  JVashingfon. 

No 

IN  EQUITY. 
R.  F.  KNIGHT,  TRUSTEE  IN  BANKRUPTCY  OF 
JAMES  P.  HANLEY,  a  Bankrupt, 

Complainant, 
vs. 
JAMES  M.  HANLEY, 

Defendant. 
CITATION.     (LODGED  COPY). 
UNITED  STATES  OF  AMERICA  TO  JA^IES  M. 
HANLEY,  GREETING: 
You  are  hereby  notified  that  in  a  certain  case  in  equity 
in  the  United  States  District  Court,  for  the  Eastern  Dis- 
trict of  Washington,  wherein  R.  F.  Knight,  Trustee  in 
Bankruptcy  of  James  P.  Hanley,  a  Bankrupt,  is  com- 
plainant, and  James  M.  Hanley  is  defendant,  an  appeal 
has  been  allowed  the  complaint  therein  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

You  are  hereby  cited  and  admonished  to  be  and  ap- 
pear in  said  court  at  San  Francisco,  30  days  after  the 
date  of  this  citation,  to  show  cause,  if  any  there  be,  why 
the  order  and  decree  appealed  from  should  not  be  cor- 
rected and  speedy  justice  done  the  parties  in  that  behalf. 
Witness  the  Hon.  Frank  H.  Rudkin,  Judge  of  the 
United  States  District  Court  for  the  Eastern  District 
of  Washington,  this  26th  day  of  August,  1912. 

(Signed)     FRANK  H.  RUDKIN, 
(Seal)  United  States  District  Judge. 
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Endorsements : 

Service  of  a  copy  of  the  within  Citation  admitted  this 
26th  day  of  August,  1912. 

(Signed)     L.  J.  BIRDSEYE, 

Attorney  for  Defendant. 
Citation  (Lodged  Copy). 
Filed  August  26,  1912. 

W.  H.  HARE,  Clerk. 
By  FRANK  C.  NASH,  Deputy. 


No.  964. 
In  the  District  Court  of  the  United  States,  Eastern  Dis- 
trict of   IVashington.  Northern  Division. 
R.  F.  KNIGHT,  TRUSTEE  IN  BANKRUPTCY  OF 
JAMES  P.  HANLEY,  a  Bankrupt, 

Complainant, 
vs. 
JAMES  M.  HANLEY, 

Defendant. 
To  the  Clerk: 

PRAECIPE    FOR    TRANSCRIPT    OF    RECORD. 
You  will  please  prepare  and  certify  to  the  Circuit 
Court  of  Appeals  the  following  papers  in  the  above- 
entitled  action,  to-wit: 

Complaint,  Answer,  Replication,  Opinion  of  Honor- 
able Frank  H.  Rudkin,  District  Judge,  Decree,  Record 
of  Testimony  taken  at  the  trial  and  certified  by  the  Dis- 
trict Judge,  Petition  for  Appeal  and  Order  Allowing 
Same,  Assignment  of  Errors,  and  Citation;  also  the 
following   Exhibits:      Exhibit   "A,"   Filed  Jaaiuary   3, 
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1912;  Exhibit ,  filed  January  3,   1912,  and  Ex- 
hibit   ,  filed  January  3,   1912,  and  praecipe  for 

transcript  of  the  record. 

(Signed)  CHARLES  P.  LUND, 

Solicitor  for  Complainant. 
Endorsements:     Praecipe    for     Transcript    of    the 
Record. 

Filed  August  10,  1912. 

W.  H.  HARE,  Clerk. 
By  S.  M.  RUSSELL,  Deputy. 


In  the  District  Court  of  the  United  States,  Eastern  Dis- 
trict of  Washington,  Northern  Division. 
No.  964. 
R.  F.  KNIGHT,  Trustee  in  Bankruptcy  of  the  Estate 
of  James  P.  Hanley,  Bankrupt, 

Complainant, 
vs. 
JAMES  M.  HANLEY, 

Defendant. 
CLERK'S  CERTIFICATE  TO  TRANSCRIPT  OF 

THE  RECORD. 
United  States  of  America, 
Eastern  District  of  Washington — ss. 

I,  W.  H.  HARE,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Washington, 
do  hereby  certify  the  foregoing  printed  pages,  num- 
bered from  one  to  209  inclusive,  to  be  a  full,  true,  correct 
and  complete  copy  of  so  much  of  the  record,  testimony, 
papers  and  other  proceedings  as  called  for  by  the  ap- 
pellant in  his  praecipe  as  the  same  appears  on  page  208 
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of  this  printed  record,  as  the  same  remain  of  record  and 
on  file  in  the  office  of  the  Clerk  of  said  District  Court, 
and  that  the  same  constitute  the  record  on  appeal  from 
the  order,  judgment  and  decree  of  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  Wash- 
ington, Northern  Division,  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Judicial  Circuit,  San  Francisco, 
California. 

I  further  certify  that  I  hereto  attach  and  herewith 
transmit  the  Original  Citation  issued  in  this  cause. 

I  further  certify  that  the  cost  of  preparing,  certifying 
and  printing  the  foregoing  transcript  is  the  sum  of 
$250.40,  and  that  the  said  sum  has  been  paid  to  me  by 
Charles  P.  Lund,  Solicitor  for  the  Complainant  and 
Appellant. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at  Spo- 
kane, in  said  District,  this  28th  day  of  August,  1912. 
(Seal)  (Signed)     W.  H.  HARE, 

Clerk. 
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[Names  and  Addresses  of  Attorneys.] 
W.  W.   COTTON,   Esq.,  A.   C.   SPENCER,  Esq., 
FRED  E.  BUTLER,  Esq.,  W.  A.  ROBBINS, 

Esq.,  Portland,  Oregon, 
Messrs.  HAMBLEN  &  GILBERT,  Spokane,  Wash., 
Attorneys  for  Plaintiff  in  Error. 

C.  H.  LINGENFELTER,  Esq.,  Boise,  Idaho, 
Attorne}^  for  Defendant  in  Error. 


In  the  District  Court  of  the  United  States  Within 
and  for  the  District  of  Idaho,  Northern  Division. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

THE  OREGON-WASHINGTON  RAILROAD  & 
NAVIGATION  COMPANY,  a  Corporation, 

Defendant. 

Complaint. 

Comes  now  the  plaintiff,  the  United  States  of 
America,  by  C.  H.  Lingenfelter,  United  States  At- 
torney for  the  District  of  Idaho,  acting  in  this  behalf 
by  the  direction  of  the  Attorney  General  of  the 
United  States,  and  complains  of  the  defendant,  The 
Oregon-Washington  Railroad  &  Navigation  Com- 
pany, and  alleges : 

1st.  That  at  all  times  hereinafter  mentioned  the 
Oregon- Washington  Railroad  &  Navigation  Com- 
pany was  and  is  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
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Oregon,  engaged  in  business  as  a  common  carrier  in 
interstate  commerce  and  operating  a  line  of  railroad 
extending  from  the  State  of  Oregon  into  the  States 
of  Washington  and  Idaho. 

2d.  That  said  railroad  forms  a  part  of  a  line  of 
road  over  which  passengers  and  freight,  including 
mules,  horses,  cattle,  sheep,  swine  and  other  animals, 
are  conveyed  between,  into  and  through  the  states 
hereinbefore  mentioned. 

3d.     That  heretofore,  to  wit,  on  or  about  the  6th 
day  of  March,  1912,  the  defendant  received  at  Endi- 
cott  in  the  State  of  Washington  for  shipment  to 
Wallace,  Idaho,  certain     [1*]     swine,  to  wit,  one 
carload   consigned  by  John   Daubert  to  Mahoney 
Bros,  on  the  following  car,  to  wit,  O.  S.  L.  12,890, 
and  thereupon  the  defendant  conveyed  said  stock  on 
or  over  its  line  aforesaid  as  a  common  carrier  in  the 
same  car  aforesaid  to  its  station  at  Wallace,  Idaho ; 
that  said  stock  aforesaid  was  loaded  at  11:30  o'clock 
A.  M.  on  said  date  of  March  6,  1912,  at  Endicott  as 
aforesaid,  and  unloaded  at  30  minutes  past  7  o'clock 
A.  M.  at  Wallace,  Idaho,  on  the  8th  day  of  March, 
1912;  that  said  stock  was  continuously  confined  in 
said  car  from  the  time  of  its  loading  as  aforesaid  to 
the  time  of  the  unloading  as  aforesaid  at  Wallace, 
Idaho,  while  in  transit  on  and  over  the  line  of  said 
defendant  without  food,  water,  rest  or  unloading,  a 
period  of  44  consecutive  hours. 

4th.  That  from  the  time  the  said  animals  were 
first  loaded  at  Endicott,  Washington,  as  aforesaid, 
said  animals  had  been  continuously  confined  in  the 

*Page-nuniber  appearing  at  foot  of  page  of  original  certified  Record. 
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said  car  without  unloading,  feeding,  watering  or  rest- 
ing, knowingly  and  wilfully  by  the  said  defendant 
for  a  longer  period  than  28  consecutive  hours,  to  wit, 
for  a  period  of  44  consecutive  hours. 

5th.  That  by  reason  of  the  foregoing,  said  defend- 
ant became  and  was  and  now  is  liable  to  the  plain- 
tiff, the  United  States  of  America,  as  penalty  in  the 
sum  of  Five  Hundred  Dollars. 

WHEREFOEE,  the  plaintiff  demands  judgment 
against  the  said  defendant  for  the  sum  of  Five  Hun- 
di'ed  Dollars,  together  with  costs  and  disbursements 
of  suit. 

C.  H.  LINGENFELTER, 
United  States  Attorney  for  the  District  of  Idaho,  and 
Attorney  for  Plaintiff,  Residing  at  Boise,  Idaho. 
[2] 

State  of  Idaho, 
County  of  Ada, — ss. 

C.  H.  Lingenf  elter,  being  first  duly  sworn,  on  oath 
deposes  and  says  that  he  is  the  United  States  Attor- 
ney of  the  District  of  Idaho,  and  as  such  makes  this 
affidavit  for  and  on  behalf  of  the  plaintiff.  That  he 
has  read  the  above  and  foregoing  complaint  and 
knows  the  contents  thereof,  and  that  he  believes  the 
facts  stated  in  said  complaint  to  be  true. 

C.  H.  LINGENFELTER. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  April,  1912. 

A.  L.  RICHARDSON, 
Clerk  of  the  United  States  District  Court. 

[Endorsed] :  Filed  April  10,  1912.  A.  L.  Rich- 
ardson, Clerk.     [3] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

No.  4'37. 

THE  UNITED  STATES  OF  AMERICA 

vs. 

THE  OREGON-WASHINGTON  RAILROAD  & 
NAVIGATION  COMPANY,  a  Corporation. 
Summons. 

The  President  of  the  United  States,  to  The  Oregon- 
Washington  Railroad  &  Navigation  ComjDany, 
a  Corporation,  the  Above-named  Defendant, 
Greeting : 

You  are  hereby  commanded  to  be  and  appear  in 
the  above-entitled  court,  holden  at  Coeur  d'Alene  in 
said  District,  and  answer  the  complaint  filed  against 
you  in  the  above-entitled  action  within  twenty  days 
from  the  date  of  the  service  of  this  Smnmons  upon 
you,  if  served  within  the  Northern  Division  of  said 
District,  or  if  served  within  any  other  Division  of 
said  District,  then  within  forty  days  from  the  date 
of  such  service  upon  you ;  and  if  you  fail  so  to  appear 
and  answer,  for  want  thereof,  the  plaintiff  will  ap- 
ply to  the  Court  for  the  relief  demanded  in  the  com- 
plaint, to  wit: 

For  judgment  in  the  sum  of  Five  Hundred  Dollars, 
together  with  costs  and  disbursements  of  suit. 

The  facts  more  fully  appearing  in  plaintiff's  com- 
plaint, a  certified  copy  of  which  is  served  herewith, 
hereby  referred  to  and  made  a  part  hereof. 

And  this  is  to  COMMAND  you,  the  MARSHAL 
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of  said  district,  or  j^our  DEPUTY,  to  make  due  ser- 
vice and  return  of  this  Summons.     Hereof  fail  not. 

Witness  the  Honorable  FRANK  S.  DIETEICH, 
Judge  of  the  District  Court  of  the  United  States,  and 
the  seal  of  said  Court,  affixed  at  Boise,  in  said  Dis- 
trict, this  11th  day  of  April,  1912. 

[Seal]  A.  L.  RICHARDSON, 

Clerk. 

This  is  to  certify  that  I  received  the  within  sum- 
mons together  with  a  certified  copy  of  the  complaint 
at  Lewiston,  Idaho,  on  the  15th  day  of  April,  1912; 
and  served  the  same  on  The  Oregon-Washington 
Railroad  &  Navigation  Company,  a  corporation,  on 
the  16th  day  of  April,  1912,  at  Lewiston,  Nez  Perce 
County,  Idaho,  by  handing  to  and  leaving  with  C.  W. 
Mount,  agent  of  The  Oregon-Washington  Railroad 
&  Navigation  Company,  a  corporation,  a  duplicate  of 
the  within  summons  together  with  a  certified  copy  of 
the  complaint. 

Dated  April  16th,  1912. 

S.  L.  HODGIN, 

U.  S.  Marshal. 

By  Wm.  Schuldt, 

Deputy. 

U.  S.  District  Attorney,  Boise,  Idaho,  Attorney 
for  Plaintiff. 

[Endorsed]  :  No.  437.  In  the  District  Court  of 
the  United  States  for  the  District  of  Idaho,  Northern 
Division.  The  United  States  of  America  vs.  The 
Oregon-Washington  Railroad  &  Navigation  Co. 
Summons.     Returned  and  filed  April  29,  1912.    A. 
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L.    Richardson,    Clerk.    By    ,    Deputy 

Clerk.     [4] 


In  the  District  Court  of  the  United  States  Within 

and  for  the  District  of  Idaho,  Northern  Division. 

No.  4'37. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

OREGON-WASHINGTON  RAILROAD  &  NAVI- 
GATION COMPANY,  a  Corporation, 

Defendant. 

Answer. 

Comes  now  the  defendant,  Oregon-Washington 
Railroad  &  Navigation  Company,  and  for  answer  to 
plaintiff's  complaint  admits,  denies  and  alleges  as 
follows,  to  wit: 

I. 

Admits  the  allegations  contained  in  paragraph  one 
of  the  complaint. 

II. 

Admits  the  allegations  contained  in  paragraph  two 
of  the  complaint. 

III. 

Denies  each  and  every  allegation  contained  in 
paragraph  three  of  the  complaint,  except  that  de- 
fendant admits  that  on  the  sixth  day  of  March,  1912, 
John  Daubert  delivered  to  the  defendant  at  Endicott, 
Washington,  a  shipment  of  hogs,  loaded  in  O.  S.  L. 
car  No.  12,890,  consigned  to  Mahoney  Bros,  at  Wal- 
lace, Idaho.    Admits  the  shipment  was  loaded  at  En- 
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dieott  at  11:30  A.  M.  on  said  date;  admits  that  said 
shipment  was  transported  over  [5]  said  defend- 
ant's line  of  railroad  from  Endicott,  Washington,  to 
Wallace,  Idaho,  but  this  defendant  alleges  that  it  has 
no  knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  whether  or  not  said  shipment  was  not  un- 
loaded until  7:30  A.  M.  on  the  eighth  day  of  March, 
1912,  and  therefore  denies  the  same,  and  the  whole 
thereof,  and  alleges  that  said  shipment  moved  as 
hereinafter  set  forth. 

IV. 

Denies  each  and  ever}^  allegation  contained  in 
paragraph  four  of  the  complaint. 

V. 

Denies  each  and  every  allegation  contained  in 
paragraph  five  of  the  complaint. 

For  a  further  and  separate  answer  in  defense  to 
plaintiff's  complaint  defendant  alleges: 

I. 

That  heretofore  and  on  the  sixth  day  of  March, 
1912,  Jno.  Daubert  delivered  to  the  defendant,  Ore- 
gon-Washington Railroad  &  Navigation  Company, 
at  Endicott,  Washington,  a  shipment  of  hogs,  the 
exact  number  of  which  is  unknown  to  this  defendant, 
for  transportation  over  its  line  of  railroad  from  En- 
dicott, Washington,  to  Wallace,  Idaho,  and  there  to 
be  delivered  to  Mahoney  Bros,  as  consignee;  that 
said  hogs  were  loaded  by  Jno.  Daubert  into  O.  S.  L. 
car  No.  12,890  at  the  hour  of  11:30  A.  M.  on  said 
March  6th,  1912. 

II. 

That  said  shipment  was  thereafter  transported  in 
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due  course  of  business  from  Endicott,  Washington, 
to  Tekoa,  Washington,  and  arrived  there  at  the  hour 
of  6 :05  P.  M.  on  March  6th,  1912 ;  [6]  that  at  said 
time  and  place  the  consignor,  Jno.  Daubert,  who  had 
the  custody  of  and  was  personally  in  charge  of  said 
shipment,  executed  and  delivered  to  the  defendant, 
Oregon-Washington  Railroad  &  Navigation  Com- 
pany, a  written  request,  signed  by  himself,  which  re- 
quest was  separate  and  apart  from  any  printed  bill 
of  lading  or  other  railroad  form,  authorizing  the  Ore- 
gon-Washington Railroad  &  Navigation  Company  to 
confine  said  stock  for  a  period  of  thirty-six  hours  in 
a  car  without  unloading  into  pens  for  feed,  water  and 
rest,  as  required  by  the  Act  of  Congress  of  June  29th, 
1906. 

III. 
That  thereafter  and  in  due  course  of  business  said 
hogs  were  transported  from  Tekoa,  Washington,  to 
Wallace,  Idaho,  and  arrived  there  at  the  hour  of  9 :00 
P.  M.  on  March  7th,  1912,  and  said  car  was  immedi- 
ately delivered  to  the  shipper  and  man  in  charge  and 
spotted  for  unloading  at  a  properly  equipped  stock- 
pen  with  full  notice  and  knowledge  on  the  part  of 
said  Jno.  Daubert,  the  person  in  charge  of  said  stock, 
that  for  reasons,  unknown  to  this  defendant,  said 
man  in  charge  of  said  shipment  failed  and  neglected 
to  unload  same  within  the  time  required  by  law,  al- 
though said  shipment  was  spotted  and  ready  for  un- 
loading two  hours  and  twenty  minutes  prior  to  the 
expiration  of  thirty-six  hours  from  and  after  11:30 
A.  M.,  March  6th,  1912 ;  that  this  defendant  had  no 
notice  or  knowledge  that  said  man  in  charge  of  the 
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shipment  was  nut  unloading  the  stoelv  into  the  pens 
until  after  the  expiration  of  the  time  limited  by  law. 
WHEREFORE,  having  fully  answered  plaintiff's 
complaint  herein,  defendant  demands  that  this  action 
be  dismissed  and  it  have  and  recover  its  costs  and  dis- 
bursements herein. 

A.  C.  SPENCER, 
FRED  E.  BUTLER, 
W.  A.  ROBBINS, 
Attorneys  for  Defendant.     [7] 
State  of  Oregon, 
County  of  Multnomah,— ss.   . 

James  G.  Wilson,  being  first  duly  sw^orn,  deposes 
and  says  that  he  is  Assistant  Secretary  of  the  defend- 
ant herein,  Oregon-Washington  Railroad  &  Naviga- 
tion Company;  that  he  has  read  the  foregoing  An- 
swer, knows  the  contents  thereof,  and  that  the  same  is 
true  of  his  ow^n  knowledge,  except  as  to  the  matters 
as  are  therein  stated  to  be  on  his  information  and  be- 
lief and  as  to  those  matters  he  believes  it  to  be  true. 

JAMES  G.  WILSON. 

Subscribed  and  sworn  to  before  me  this  14th  day  of 
May,  1912. 

[Seal]  P-  C.  WOOD, 

Notary  Public  for  Oregon. 

[Endorsed]  :  Filed  May  15,  1912.  A.  L.  Richard- 
son, Clerk.     By  M.  W.  Griffith,  Deputy.     [8] 
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United  States  District  Court,  Northern  Division, 
District  of  Idaho. 
No.  4'37. 
THE  UNITED  STATES, 

Plaintiff, 
vs. 

OREGON-WASHINGTON  RAILROAD  &  NAVI- 
GATION COMPANY, 

Defendant. 

Verdict. 

We,  the  jury  in  the  above-entitled  cause,  find  for 
the  i^laintiff. 

M.  J.  McHUGH, 

Foreman. 

[Endorsed]  :  Filed  May  29,  1912.     4.  L.  Richard- 
son, Clerk.     [9] 


In  the  District  Court  of  the  United  States  Within 
and  for  the  District  of  Idaho,  Northern  Division. 
No.  437. 
UNITED  STATES  OF  AMERICA, 

Plaintiff, 
ys. 

THE  OREGON-WASHINGTON  RAILROAD  & 
NAVIGATION  COMPANY,  a  Corporation, 

Defendant. 
Judgment. 

In  this  cause  it  appearing  to  the  Court  that  on  the 
29th  day  of  May,  1912,  a  jury  duly  empaneled,  found 
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for  the  plaintiff,  in  the  above-entitled  court,  in  said 
cause : 

Now,  therefore,  it  is  ordered,  adjudged  and  de- 
creed that  the  plaintiff,  the  United  States  of 
America,  do  have  and  recover  of  and  from  the  de- 
fendant, the  Oregon-Washington  Railroad  &  Navi- 
gation Company,  a  corporation,  the  sum  of  Two  Hun- 
dred Dollars,  being  the  amount  assessed  by  the  Court 
as  a  penalty,  as  provided  by  law;  and  further,  the 
sum  of  $54.70,  as  costs. 
Dated  June  6,  1912. 

FRANK  S.  DIETRICH, 

District  Judge. 

[Endorsed] :  Filed  June  6,  1912.     A.  L.  Richard- 
son, Clerk.     [10] 


III  the  District  Court  of  the  United  States  in  and  for 
the  District  of  Idaho,  Northern  Division. 

No.  437. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
OREGON-WASHINGTON  RAILROAD  &  NAVI- 
GATION COMPANY,  a  Corporation, 

Defendant. 

Stipulation  Extending  Time  for  Serving  Proposed 
Bill  of  Exceptions. 
IT  IS  HEREBY  STIPULATED  and  agreed  by 
and  between  the  above-named  plaintiff  and  above- 
named  defendant,  through  their  respective  attorneys, 
that  the  time  within  which  the  above-named  defend- 
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ant  maj'  prepare,  serve  and  file  its  proposed  Bill  of 
Exceptions  in  the  above-entitled  cause  be  extended 
to  July  15tli,  1912. 

C.  H.  LINGENFELTER, 
United  States  Attorney, 
Attorney  for  Plaintiff. 
By  H.  C.  MILLS,  Asst. 
W.  W.  COTTON,  and 
HAMBLEN  &  GILBERT, 
Attorneys  for  Defendant. 
[Endorsed] :  Filed  July  12,  1912.    A.  L.  Richard- 
son, Clerk.     [11] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

No.  437. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

OREGON-WASHINGTON  RAILROAD  &  NAVI- 
GATION COMPANY,  a  Corporation, 

Defendant. 

Stipulation  [Concerning  Bill  of  Exceptions]. 
IT  IS  HEREBY  STIPULATED  AND  AGREED, 

by  and  between  plaintiff  and  defendant  in  the  above- 
entitled  cause,  by  their  respective  attorneys,  that  the 
Bill  of  Exceptions  hereto  attached  embodies  all  of 
the  exceptions  projDOsed  by  either  party  hereto  in 
said  cause  and  that  there  are  no  amendments  or  pro- 
posed amendments  thereto ;  that  the  said  Bill  of  Ex- 
ceptions may  be  settled  by  the  Judge  of  said  Court 


vs.  The  United  States  of  America.  13 

in  the  manner  provided  by  the  rules  of  said  Court, 
without  further  objection  by  either  party  hereto. 
Dated  this  28th  day  of  October,  1912. 

C.  H.  LINGENFELTER, 
United  States  District  Attorney, 
Attorney  for  Plaintiff. 
W.  W.  COTTON, 
HAMBLEN  &  GILBERT, 
Attorneys  for  Defendant,  Oregon-Washington  Rail- 
road &  Na^agation  Co.     [12] 

In  the  District  Court  of  the  United  States  for  the 

District  of  Idaho,  Northern  Division. 

AT  LAW— No.  437. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 
OREGON-WASHINGTON  RAILROAD  &  NAVI- 
GATION COMPANY,  a  Corporation, 

Defendant. 

Bill  of  Exceptions. 
BE  IT  REMEMBERED,  that  on  the  29th  day  of 
May  1912,  at  Coeur  d'Alene,  Idaho,  the  above-en- 
titled action  came  regularly  on  for  trial  before  the 
Honorable  Frank  S.  Dietrich,  plaintiff  appearmg  by 
C.  H.  Lingenfelter,  United  States  Attorney,  the  de- 
fendant appearing  by  W.  A.  Robbins  and  W.  S.  Gil- 
bert; a  jury  was  duly  empaneled  and  sworn  to  try 
the  cause ;  whereupon  counsel  for  the  respective  par- 
ties stipulated  that  this  case  and  case  No.  438  should 
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be  consolidated  for  the  purpose  of  trial,  separate  ver- 
dicts to  be  rendered  in  each  case ;  whereupon  the  fol- 
lowing proceedings  were  had; — 

The  plaintiff  produced  witnesses  whose  testimony 
showed  that  the  car  of  hogs  in  question  were  loaded 
on  the  car  at  Endicott,  Washington,  at  11 :30  A.  M,, 
on  the  Gth  of  March,  1912,  consigned  over  the  rail- 
road line  of  the  defendant  to  Mahoney  Bros,,  at  Wal- 
lace, Idaho;  that  said  car  of  hogs  was  accompanied 
by  John  Daubert  as  care-taker  in  charge  of  said  ship- 
ment ;  that  a  thirty-six  hour  release  was  executed  by 
Daubert;  that  the  shipment  arrived  at  Wallace, 
Idaho,  on  March  7th,  at  about  eight  o'clock  P.  M., 
that  the  hogs  remained  in  the  ear  all  night  of  March 
7th,  and  were  not  unloaded  until  the  morning  of  the 
8th,  at  about  9 :30  A.  M.,  at  Mahoney  Bros,  stockyard, 
having  been  transferred  on  the  morning  of  the  8th 
to  the  N.  P.  Ry.  Co.,  at  Wallace,  Idaho,  for  delivery 
to  the  [13]  stockyards  of  Mahoney  Bros.,  which 
were  located  on  the  line  of  the  N.  P.  Ey.  Co.,  at  Wal- 
lace, Idaho. 

Testimony  of  John  Daubert,  for  Plaintiff. 

One  JOHN  DAUBERT  testified  that  on  the  even- 
ing of  March  7th,  1912,  at  eight  P.  M.,  when  the  car  of 
hogs  arrived  at  Wallace,  that  he  left  the  car  and  noti- 
fied Mr.  Mahone}^,  and  told  him  the  car  was  in  Wal- 
lace, and  told  him  to  take  care  of  it ;  that  Mr.  Maho- 
ney told  him  that  he  would  take  care  of  the  car,  and 
that  he  did  not  know  what  was  done  with  the  car  of 
hogs  thereafter. 

He  further  testified  as  follows:  "The  reason  I 
went  with  the  car  of  hogs  was,  the  O.  W.  R.  &  N. 
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(Testimony  of  John  Daubert.) 
agent  at  Endieott  wouldn't  allow  the  car  of  hogs  to 
go  without  a  man  going  with  them.     I  don't  know 
whether  it  is  customary  in  the  shipment  of  hogs  for 
a  caretaker  to  go  along  with  them.     That  seems  to 
be  the  custom  with  us  down  there.     He  won't  allow 
them  to  go  out  unless  a  man  goes  along  with  them. 
The  purpose  I  went  along  with  them  for  was  to  look 
after  them  in  a  general  way  and  see  that  they  reached 
their  destination  and  when  they  arrived  notify  the 
consignee.     When  the  train  pulled  into  Wallace,  on 
the  night  of   the  7th,  it  stopped   around   the  depot 
somewheres  and  the  first  thing  I  did  afterwards,  I 
left  the  train  and  hunted  up  Mahoney  Bros.     I  went 
to  their  house    and   found   them.     It  was   perhaps 
fifteen  minutes  after  the  train  arrived  that  I  found 
Mahoney  Bros.,  and  I  told  them  that  the  car  of  hogs 
had  arrived  and  to  take  care  of  them.    As  to  where 
the  car  was  to  be  spotted,  I  told  the  conductor  on  the 
train  to  spot  them  in  the  stockyards  and  he  said  he 
would.     I  don't  remember  when  he  said  he  would. 
I  can't  remember  whether  I  told  Mr.  Mahoney  that 
the  car  would  be  spotted  at  the  stockyards.     I  think 
that  I  did.     I  am  pretty  positive  that  I  did.     I  told 
him  the  time  was  pretty  near  up  to  unload  them; 
told   him  it  was   up    at  nine    o'clock.     I  told   Mr. 
Mahoney  I  had  signed  a  thirty-six  hour  release,  and 
that  the  time  would  be     [14]     about  nine  o'clock 
and  it  was  because  the  time  was  short  that  I  took 
the  trouble  to  go  up  there  and  tell  him  about  the 
car  personally.     After  I  went  up   to  see   Mahoney 
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(Testimony  of  Alexander  D.  Wallace.) 
Bros.,  I  went  to  bed.     I  relied  upon  Mahoney  Bros.' 
statement  that  they  would  look  after  the  shipment." 

Testimony  of  Alexander  D.  Wallace,  for  Plaintiff. 

One  ALEXANDER  D.  WALLACE  testified  that 
he  was  in  the  employ  of  Mahoney  Bros,  at  Wallace, 
Idaho,  at  the  time  of  the  arrival  of  the  car  of  hogs. 
That  he  thought  the  car  was  sealed.  That  when  cars 
of  stock  are  spotted  at  Mahoney  Bros,  yards  he  usu- 
ally broke  the  seal  with  instructions  from  Mahoney 
Bros,  to  unload  the  car.  That  he  never  broke  the 
seal  without  having  instructions  to  unload  and  that 
he  took  his  instructions  from  Mahoney  Bros. 

He  further  testified :  "  I  have  never  seen  any  of  the 
railroad  employees  come  around  there  and  break  the 
seals.     The  breaking  of  the  seal  has  always  been  done 
by  some  employee  of  Mahoney  Bros." 
[Testimony  of  David  Franklin  Norris,  for  Plaintiff.] 

DAVID  FRANKLIN  NORRIS,  witness  for 
plaintiff,  testified : 

"I  was  in  Wallace  about  March  7  of  this  j^ear; 
remember  a  shipment  of  hogs  in  charge  of  Mr.  John 
Daubert  arrived  at  Wallace.  I  know  that  the  time 
the  train  arrived  was  between  the  hours  of  eight  and 
nine  o'clock  that  evening,  on  the  evening  of  March 
7,  1912.  After  the  car  reached  Wallace  there  was  a 
certain  amount  of  regular  ordinary  switching  done, 
and  about  nine  forty-five  that  same  evening  the  car 
was  spotted  at  the  O.  W.  R.  &  N.  stockyards  in  the 
O.  W.  R.  &  N.  switchyards,  in  Wallace,  Idaho.  I 
left  the  car  then  and  the  next  morning  about  six 
thirty-five  the  car  was  still  in  the  shoots  in  the  0.  W. 
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(Testimony  of  Alex.  D.  Wallace.) 
R.  &  N.  stockyards,  and  was  not  unloaded.    It  was 
unloaded  the  next  morning  at  nine  thirty."     [15] 
[Testimony  of  Alex.  D.  Wallace,  for  Plaintiff.] 
ALEX.  1).  WALLACE,  a  witness   for   plaintiff, 

testified : 

"I  was  in  Wallace  on  the  8th  day  of  March  last 
year  and  remember  a  carload  of  hogs  arrived  at 
Wallace  about  that  date.  I  know  of  a  car  arriving 
on  the  morning  of  the  8th.  It  was  spotted  at  the 
Mahoney  slaughter-house  when  I  seen  it  and  con- 
tained hogs.  The  car  was  unloaded  about  eight 
o'clock  on  the  morning  of  the  8th.  It  was  the  only 
car  that  arrived  on  that  date.  The  car  was  delivered 
to  Mahoney  Bros,  about  seven-forty  on  the  morning 
of  the  8th  of  March.  It  is  customary  for  Mahoney 
Brothers  to  always  receive  the  stock  in  their  own 
pens  and  not  at  the  pens  of  the  railroad  company. 
This  particular  shipment  was  received  at  seven-forty 
on  the  morning  of  the  8th." 

The  COURT.— Where  is  this  slaughter-house  of 
Mahoney  Brothers,  relative  to  the  stockyards  of  this 
defendant  company  ? 

A.  It  is  about  a  mile  or  a  mile  and  three-quarters, 
what  they  call  nine  mile,  on  a  branch  of  the  N.  P. 
road. 

The  COURT.— Isn't  it  on  the  line  of  railroad  of 
this  company? 

A.  Not  on  the  O.  W.  R.  &  N.  They  are  trans- 
ferred over.  They  set  them  over  on  the  switch,  as 
I  understand  it,  and  the  N.  P.  switches  them  to 
Mahoney 's  stockyards.  That  is  where  I  get  my  in- 
structions from,  from  Mahoney 's. 


18  Oregon-Wo^sMngton  Railroad  etc.  Go. 

Recital  Relative  to  Defendant's  Motion  for  Nonsuit. 

Thereupon  the  plaintiff  rested  its  case  and  the  de- 
fendant made  the  following  motion  for  nonsuit : 

[Motion  for  a  Nonsuit.] 

''Comes  now  the  defendant,  the  O.  W.  R.  &  N. 
Company,  and  moves  the  Court  for  a  judgment  of 
nonsuit  herein,  on  the  ground  and  for  the  reason  that 
the  plaintiff  has  failed  to  prove  a  sufficient  case  for 
the  jury,  in  this : 

1.  The  evidence  shows  that  John  Daubert,  the  man 
in  charge  of  said  stock,  executed  a  thirty-six  hour 
release  at  Tekoa,  Washington,  on  March  6th,  1912; 
that  the  shipment  was  spotted  [16]  there  ready 
for  unloading  at  properly  equipped  pens,  at  Wallace, 
Idaho,  before  the  expiration  of  the  statutorj^  limit; 
that  the  failure  to  unload  said  stock  was  due  to  un- 
avoidable causes,  which  could  not  be  anticipated  or 
avoided  by  the  exercise  of  due  diligence  and  fore- 
sight, in  that  the  man  in  charge  of  the  stock  aban- 
doned them  after  the  car  was  spotted,  and  the  de- 
fendant had  no  notice  thereof  until  after  the  expira- 
tion of  the  thirty-six  hours. 

2.  The  car  was  spotted  and  read}^  for  unloading 
at  Wallace  more  than  three  hours  prior  to  the  ex- 
piration of  the  statutory  limit,  and  the  failure  to 
unload  was  due  to  the  fact  that  the  man  in  charge 
and  the  consignee  had  some  misunderstanding  about 
unloading,  of  which  defendant  had  no  notice  until 
after  the  expiration  of  thirty-six  hours,  and  the  same 
was  a  matter  defendant  could  not  reasonably  antici- 
pate, and,  having  no  notice  or  knowledge  of  the  fail- 
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lire  of  the  men  to  unload,  it  cannot  be  said  that  the 
defendant  knowing!}-  or  wilfully  confined  the  stock 
in  violation  of  the  statute. 

3.  Under  the  statute,  the  owner  of  the  stock  has 
the  option  of  sending  a  caretaker  in  charge  of  the 
stock  to  load,  unload,  feed,  water  and  tend  the  stock 
en  route.  After  the  man  has  exercised  this  option 
there  is  no  dut}"  on  the  part  of  the  carrier  to  load, 
unload,  or  care  for  the  stock,  until  it  has  actual  or 
constructive  notice  that  the  caretaker  is  not  giving 
them  proper  attention,  and  after  the  carrier  has 
spotted  a  car  at  their  properly  equipped  pens,  with 
the  caretaker  in  charge,  it  has  a  right  to  presume  that 
he  will  unload  the  stock,  and  the  carrier  is  not  re- 
quired to  stand  a  guard  over  each  caretaker  to  see 
that  he  gives  his  stock  proper  attention  and  unloads 
them  within  the  statutory  limit,  since  it  cannot  with 
due  diligence  and  foresight  be  anticipated  that  the 
man  in  charge  would  not  unload  them."     [17] 

Testimony  of  J.  H.  Manning,  Witness  for 
Defendant. 

One  J.  H.  MANNING,  testified  that  he  was  con- 
ductor out  of  Tekoa  to  Wallace  on  March  7th,  1912, 
and  had  charge  of  this  shipment  of  hogs.  That  they 
left  Tekoa  at  6 :40  A.  M.  on  the  morning  of  March 
7th,  and  arrived  at  Wallace  about  8:55  P.  M.  of  the 
same  day. 

He  further  testified  that  Mr.  John  Daubert  was  in 
charge  of  the  car.  He  was  along  to  take  care  of  the 
stock,  look  after  it,  and  see  that  it  was  tended  to. 
"Between  Tekoa  and  Wallace,  as  we  were  approach- 
ing Wallace,  I  had  a  conversation  with  Mr.  Daubert. 
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(Testimony  of  J.  H.  Manning.) 
Knowing  the  time  for  unloading  would  be  short  after 
the  train  got  there,  that  is  two  hours  or  over,  I  ques- 
tioned him  as  to  whether  he  would  unload  the  stock 
and  told  him  the  car  would  be  spotted  immediately 
on  arrival,  for  him  to  do  so,  and  he  said  he  would 
be  done  with  the  stock  as  soon  as  it  got  to  Wallace 
as  far  as  he  was  concerned,  but  he  would  find 
Mahoney  Btos.  and  see  that  they  tended  to  the  stock 
when  he  got  to  Wallace.  After  the  train  got  to 
Wallace,  the  first  thing  that  we  did  was  to  put  that 
car  at  the  track  pen  so  that  they  could  unload  the 
stock.  That  was  nine  P.  M.  on  the  7th.  I  was  right 
there  myself  with  two  brakemen  when  the  car  was 
spotted.  The  last  place  I  saw  Mr.  Daubert  was 
when  he  was  leaving  the  caboose  at  Wallace,  in  the 
yards.  The  stock  chute  is  right  in  the  yards,  that 
is  about  eight  or  ten  car-lengths  from  the  point  where 
he  left  the  caboose.  I  again  saw  the  car  about  ten 
o'clock  that  night,  about  an  hour  after  it  was  spotted. 
It  was  still  in  the  stockyards  right  where  I  spotted 
it.  The  next  time  I  saw  it  was  the  next  morning 
between  five  and  five-thirty  o  'clock.  We  were  called 
to  leave  there  at  6  o'clock.  The  car  of  hogs  was 
billed  to  Wallace,  Idaho,  final  destination. 

The  paper  you  now  hand  me  is  a  way-bill  for  a  car 
of  hogs  O.S.L.  12,890."     [18] 

Thereupon,  by  leave  of   the  Court,  counsel   read 
from  the  Way-bill,  as  follows : 

[Description  of  Way-Bill.] 

I  am  now  reading  from  the  document  which  the 
witness  says  is  the  way-bill  which  accompanied  this 
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(Testimony  of  J.  H.  Maiming.) 
stock  and  it  is  a  way-bill  under  date  of  March  6th, 
1912,  Series  170,  made  by  the  O.  W.  R.  &  N.  Co., 
covering  a  shipment  from  Endicott,  Washington,  to 
Wallace,  Idaho,  in  O.  S.  L.  Car  12,890.  The  name 
of  the  shipper  is  John  Daubert,  3-^12  and  the  name 
of  the  consignee  and  destination  is  Mahoney  Bros., 
and  description  is  eighty-eight  hogs,  S.  L.  &  C,  and 
it  says  a  notation  on  the  face  here,  "loaded  at  11-30 
A.  M.  man  in  charge." 

Mr.  MANNING  further  testified  on  cross-exam- 
ination : 

The  car  was  spotted  at  nine  P.  M.  on  the  evening 
of  the  7th,  ready  to  unload.  It  was  sealed.  We  did 
not  unload  the  stock  at  that  time  because  Mr.  Dau- 
bert was  in  charge  of  the  stock  and  said  he  was  going 
to  notify  Mr.  Mahoney  to  unload  the  stock.  He 
knew  the  car  was  to  be  spotted.  I  told  him  so.  He 
was  not  there,  to  the  best  of  my  memory.  I  knew  he 
had  gone  up  town.  I  knew  that  he  had  abandoned 
the  car.  I  also  knew  unless  someone  arrived  there 
that  night  the  stock  would  remain  loaded  until  the 
next  morning.  I  passed  by  the  next  morning  and 
saw  the  car  still  there.  I  did  not  unload  it  the  next 
morning.  The  car  was  still  sealed  at  that  time.  My 
jurisdiction  over  the  car  ended. 

Testimony  of  H.  A.  Bard,  for  Defendant. 

One  H.  A.  BARD  testified  that  he  was  agent  for 
defendant  and  was  at  the  time  of  the  shipment  of  the 
hogs.  He  testified  the  first  time  he  knew  anything 
about  this  shipment  was  about  9:15  P.  M.  the  night 
of  the  7th.     "I  knew  of  a  car  of  stock  arriving  that 
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(Testimony  of  H.  A.  Bard.) 

evening  and  I  waited  around  the  depot.  Our  closing 
hours  are  six  o'clock,  but  I  waited  around  until  the 
conductor  of  94;  I  waited  for  him  to  come  to  the 
depot,  after  he  arrived  at  the  lower  yards,  to  ascer- 
tain whether  or  not  any  effort  had  been  made  [19] 
to  take  care  of  the  shipment,  for  the  express  pur- 
pose of  keeping  awaj^  from  violating  the  36  hour  law, 
and  when  he  arrived  I  asked  him  about  it.  He  told 
me  that  the  car  of  stock  had  a  man  in  charge,  Mr. 
John  Daubert,  and  Mr.  Daubert  was  going  to  notify 
Mahoney  Bros.,  consignee  to  look  after  the  car;  so 
long  as  the  man  was  in  charge  of  the  car  I  considered 
the  car  would  be  taken  care  of.  I  did  not  find  out 
the  car  had  not  been  unloaded  until  the  following 
morning  about  eight  o'clock.  Mahoney 's  plant  is  be- 
tween one  and  three-quarter  miles  and  two  miles 
from  Wallace.  Where  a  shipment  is  billed  to 
Wallace  for  Mahoney  Bros.,  it  is  necessary  to  take  up 
with  Mahoney  Bros.,  Consignee,  after  delivery  and 
get  them  to  advise  what  delivery  they  wish.  The 
defendant  has  no  tracks  extending  from  Wallace  to 
Mahoney  Bros.'  plant.  The  car  moves  over  the 
Northern  Pacific." 

Upon  cross-examination  witness  testified: 
"I  didn't  make  any  effort  other  than  what  I  have 
stated,  on  the  evening  of  the  7th  to  see  that  the  hogs 
were  unloaded.  I  knew^  the  hogs  were  in  the  car  that 
night.  The  conductor  told  me  so.  I  didn't  know 
where  they  were.  He  told  me  that.  He  told  me  that 
they  were  spotted  at  the  O.  W.  E.  &  N.  Co.'s  chute. 
After  I  learned  the  following  morning  that  the  car 
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had  not  been  unloaded,  we  immediately  delivered  to 
the  N.  P.  to  go  to  Mahoney  Bros." 

Recital  as  to  Offer  and  Introduction  of  Contract 
(Defendant's  Exhibit  I.) 

By  permission  of  the  Court,  counsel  was  permitted 
to  read  into  the  records  certain  portions,  as  follows: 

[Portion  of  Contract — Defendant's  Exhibit  I.] 
"The  shipper  agrees  to  load,  unload  and  reload 
all  of  said  stock  at  his  owti  expense  and  risk  while  it 
is  in  any  stockyards,  whether  the  same  be  owued  or 
controlled  by  said  carrier  or  otherwise,  and  while 
on  the  cars  or  at  any  feeding  points,  or  at  any  place 
where  the  same  may  be  unloaded  for  any  purpose 
whatever."     [20] 

Also  section  8  of  the  contract  reading  as  follows : 
"The  shipper  expressly  agrees  to  load,  unload  and 
care  for  said  stock  while  upon  the  cars  or  premises 
of  the  carrier,  in  a  careful  and  humane  manner  in 
strict  compliance  with  the  laws  of  the  United  States 
and  of  each  and  every  State  through  which  said  stock 
may  be  transported." 

Mr.  LINGENFELTER.— That  is  objected  to,  for 
the  reason  that  if  the  defendant  company  could  enter 
into  a  contract  with  the  shipper  or  the  owner  of  the 
stock  it  would  nullify  and  abrogate  the  provisions 
of  the  Act  of:  Congress  known  as  the  "twenty-eight 
hour  law,"  which  could  be  supplemented  by  any  con- 
tract between  the  parties. 

The  COURT. — I  am  going  to  let  this  go  in  upon 
the  one  theory,  the  theory  which  I  have  heretofore 
suggested  to  counsel.  The  objection  is  overruled. 
You  may  have  jouv  exception. 
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Recital  as  to  Motion  for  Directed  Verdict. 

Thereupon  the  defendant  having  closed  its  case,  a 
motion  for  a  directed  verdict  on  the  grounds  set  forth 
in  the  motion  for  nonsuit  heretofore  set  forth  was 
made. 

[Motion  for  Directed  Verdict.] 

"Now  comes  the  plaintiff  at  this  time  and  moves 
the  Court  to  direct  an  instructed  verdict  in  this  case, 
No.  4'37,  for  the  reason  that  the  evidence  conclusively 
shows  that  the  car  arrived  in  Wallace  on  the  evening 
of  March  7th  at  about  eight  P.  M,,  was  spotted  in  the 
stockyards  at  nine  P.  M.,  and  was  not  unloaded  on 
that  evening,  but  remained  on  the  track  until  the  next 
morning,  until  the  morning  of  the  8th,  between  7 :30 
and  eight  o'clock,  the  car  was  sealed,  no  attempt 
being  made  on  the  part  of  the  railroad  company  to 
unload  the  stock  on  that  evening ;  that  the  stock  was 
not  delivered  to  Mahoney  Brothers  until  7 :30  or  7 :35 
[21]  on  the  morning  of  the  8th,  making  a  period 
of  something  like  44  hours  and  five  minutes  elapsing 
from  the  time  the  stock  was  loaded  at  Endicott, 
Washington,  until  they  arrived  and  were  delivered 
to  Mahoney  Brothers,  the  consignees,  at  Wallace, 
Idaho."   This  Motion   the   Court   granted. 

Thereupon  the  defendant  took  an  exception  to  the 
ruling  of  the  Court,  which  exception  was  allowed. 

[Order  Settling  and  Allowing  Bill  of  Exceptions.] 

The  foregoing  is  according  to  the  attached  Stipula- 
tion qf  counsel,  this  day  settled  and  allowed  as  de- 
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fendant's  Bill  of  Exceptions. 

PRANK  S.  DIETRICH, 
Judge. 
October  28tb,  1912. 

[Endorsed]  :  Filed  Oct.  29,  1912.    A.  L.  Richard- 
son, Clerk.     [22] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 
AT  LAW— No.  437. 
OREGON-WASHINGTON  RAILROAD  &  NAV- 
IGATION COMPANY,  a  Corporation, 
Plaintiff  in  Error, 
ys. 

UNITED  STATES  OP  AMERICA, 

Defendant  in  Error. 

petition  for  Writ  of  Error. 

And  now  comes   the    plaintiff   in  error,  Oregon- 
Washington  Railroad  &  Navigation  Company,  a  cor- 
poration (defendant  in  the  action),  and  says  that  on 
or  about  the  1st  day  of  June,  A.  D.  1912,  the  above- 
entitled  District  Court  entered  a  judgment  herein 
in  favor  of  the  plaintiff.  United  States  of  America, 
and    against    the     defendant,    Oregon-Washington 
Railroad  &  Navigation  Company,  in  which  judgment 
and  the  proceedings  had  prior  thereto  in  this  cause 
certain  errors  were  committed  to  the  prejudice  ot 
this  defendant,  all  of  which  will  more  in  detail  appear 
from  the  Assignment  of  Error  which  is  attached  to 
and  filed  with  this  petition.  -,    ^     w  •+ 

WHEREFORE,  this  defendant  prays  that  a  Writ 
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of  Error  may  issue  in  this  behalf  out  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, for  the  correction  of  errors  so  complained  of 
and  that  a  transcript  of  the  record,  proceedings  and 
papers  m  this  cause,  duly  authenticated,  may  be  sent 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Nmth  Circuit  at  San  Francisco,  California. 
A.  C.  SPENCER, 
HAMBLEN  &  GILBERT 
Attorneys  for  Plaintiff:  in  Error,  Oregon-Washing- 
ton Railroad  &  Nav.  Co.     [23] 

[Order  Allowing  Writ  of  Error.] 

On  consideration  of  the  foregoing  petition  and 
assignments  of  errors  attached  thereto,  the  Court 
does  allow  the  Writ  of  Error  to  defendant,  Oregon- 
Washington  Railroad  &  Navigation  Company,  upon 
giving  bond  according  to  law  in  the  sum  of  Five 
Hundred  Dollars,  which  shall  operate  as  a  super- 
sedeas bond. 
Dated  this  27th  day  of  November,  1912. 

FRANK  S.  DIETRICH, 
United  States    District  Judge  for  the    District  of 
Idaho,  who  tried  said  cause  and  entered  said 
judgment. 

[Endorsed]  :  Filed  Nov.  27,  1912.    A.  L.  Richard- 
son, Clerk.     [24:] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

AT  LAW— No.  437. 

OREGON-WASHINGTON  RAILROAD  &  NAV- 
IGATION COMPANY,  a  Corporation, 
Plaintiff  in  Error, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 

Assignment  of  Errors. 
Plaintiff  in  error,  the    Oregon-Washington  Rail- 
I'oad  &  Navigation  Company,  hereby  assigns  the  fol- 
lowing errors  committed  at  the  trial  court : 

1.  The  District  Court  erred  in  denying  the  motion 
of  defendant  herein  for  nonsuit  at  the  close  of  plain- 
tiff's case. 

2.  The  District  Court  erred  in  refusing  to  direct 
a  verdict  in  favor  of  the  defendant  below  at  the  close 
of  all  the  testimony. 

3.  The  District  Court  erred  in  granting  plaintiff 's 
motion  for  a  directed  verdict. 

4.  The  District  Court  erred  in  entering  judgment 
for  the  plaintiff  herein  on  the  verdict  of  the  jury. 

WHEREFORE,  plaintiff  in  error  prays  that  said 
judgment  of  the  District  Court  be  reversed  and  the 
said  District  Court  ordered  to  enter  judgment  dis- 
missing the  action. 

A.  C.  SPENCER, 

HAMBLEN  &  GILBERT, 
Attorneys  for  Plaintiff  in  Error,  Oregon- Washing- 
ton Railroad  &  Navigation  Co. 
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[Endorsed]  :  Filed  Nov.  27,  1912.    A.  L.  Eichard- 
son,  Clerk.     [25] 


In  the  United  States  District  Court,  for  the  District 

of  Idaho,  Northern  Division. 

AT  LAW— No.  437. 

OREGON-WASHINGTON  EAILROAD  &  NAV- 
IGATION COMPANY,  a  Corporation, 
Plaintiff  in  Error, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 

Supersedeas  and  Cost  Bond  on  Writ  of  Error. 
^NOW  ALL  MEN  BY  THESJ]   PRESENTS, 

that  we,  Oregon-Washington  Railroad  «&  Navigation 
Company,  a  corporation,  as  principal,  and  National 
Surety  Company  (^  corporation  organized  under  the 
laws  of  tl^e  State  of  New  York  for  the  purpose  of 
doing  business  as  a  surety  and  which  has  complied 
with  the  statutes  of  the  United  States  authorizing  it 
to  become  a  surety  of  bonds  in  the  Courts  of  the 
United  States),  as  surety,  are  held  and  firmly  bound 
unto  the  United  States  of  America  in  the  just  and 
full  suin  of  Five  Hundred  Dollars  ($500.00),  to  be 
p^iji  unto  the  said  above-named  United  States  of 
Ai^erica,  its  attorneys,  officers  or  assigns,  to  which 
payment,  well  and  truly  to  be  made,  we  bind  our- 
selves, our  successors  and  our  assigns  jointly  and 
severally  by  these  presents. 
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Sealed  with  our  seals  ^pd  dated  this  2d  day  of 
November,  1912. 

Upon  the  conditions  that : 

WHEI^EAS,  lately  at  a  session  of  the  United 
States  District  Court  for  the  District  of  Idaho, 
Northern  Division,  in  a  suit  pending  in  said  court 
between  the  United  States  of  America  and  the 
Oregon-Washington  Railroad  &  Navigation  Com- 
pany, a  corporation,  a  judgment  [26]  was  ren- 
dered against  said  defendant  upon  the  verdict  of  the 
jury  in  the  sum  of  Two  Hundred  Dollars  ($200.00), 
and  costs  amounting  to  Fifty-four  Dollars  and  sev- 
enty cents  ($54.70)  ;  and, 

WHEREAS,  said  defendant  conceiving  itself  ag- 
grieved thereby,  has  obtained  from  said  court  a  Writ 
of  Error  to  reverse  and  correct  said  judgment  in 
that  behalf  and  a  citation  directed  to  the  above- 
named  defendant  in  error  admonishing  said  defend- 
ant in  error  to  be  and  appear  at  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  to 
be  holden  at  San  Francisco,  in  the  State  of  Califor- 
nia, within  the  time  therein  fixed ;  and, 

WHEREAS,  an  order  has  been  entered  requiring 
said  defendant  to  file  supersedeas  bond  and  cost  bond 
in  the    aggregate    sum  of    Five   Hundred   Dollars 

($500.00)  ; 

NOW,  the  condition  of  the  above  obligation  is 
such  that  if  the  said  Oregon-Washington  Railroad 
&  Navigation  Company,  a  corporation,  shall  prose- 
cute its  said  Writ  of  Error  to  effect,  and  answer  all 
damages  and  costs  if  it  fails  to  make  its  plea  good  in 
said  court,  then  the   above   obligation   to   be  void; 
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otherwise  to  remain  iu  full  force  and  virtue. 

This  bond  is  intended  as  a  bond  for  costs  on  appeal 
and  as  a  supersedeas  bond. 

OREGON-WASHINGTON  RAILROAD  & 
NAVIGATION  COMPANY, 
By  A.  C.  SPENCER  and 

HAMBLEN  &  GILBERT, 
Its  Agents  and  Attorneys. 
NATIONAL  SURETY  COMPANY. 
By  JAMES  A.  BROWN, 
Resident  Vice-president. 
[Seal]  Attest:  S.  A.  MITCHELL, 

Resident  Asst.  Secretary. 

The  foregoing  bond  is  hereby  approved  this  27th 
day  of  November,  1912,  and  the  same  when  filed  shall 
operate  as  a  bond  for  costs  on  appeal  and  as  a  super- 
sedeas bond. 

FRANK  S.  DIETRICH, 
Judge. 

[Endorsed]  :  Filed  Nov.  27,  1912.  A.  L.  Richard- 
son, Clerk.     [27] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

AT  LAW— No.  437. 

OREGON-WASHINGTON  RAILROAD  &  NAV- 
IGATION COMPANY,  a  Corporation, 
Plaintiff  in  Error, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 
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Writ  of  Error. 

The  United  States  of  America, 
Ninth  Judicial  Circuit, — ss. 

The  President  of  the  United  States,  to  the  Honorable 
the  Judge  of  the  District  Court  of  the  United 
States,  for  the  District  of  Idaho,  Greeting: 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment,  of  a  plea  which  is  in 
the  said    District    Court  before    you,  between    the 
United  States  of  America,  plaintife,  and  the  Oregon- 
Washington  Railroad  &  Navigation  Company,  a  cor- 
poration, defendant,  a  manifest  error  hath  happened, 
to  the  great  damage  of  the  said  defendant,  the  Ore- 
gon-Washington Railroad  &  Navigation   Company, 
a  corporation,  as  by  its  complaint  appears,  we  being 
willing  that  error,  if  any  hath  been,  should  be  duly 
corrected,  and  full  and  speedy  justice    done   to  the 
parties  aforesaid  in  this  behalf  do  command  you,  if 
judgment  be  therein  given,  that  then  under  your  seal, 
distinctly  and  openly,  you  send  the  record  and  pro- 
ceedings aforesaid,  with  all  things   concerning   the 
same,  to  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit,  together  with  this  Writ,  so 
that  you  have  the  same  at  San  Francisco  on  the  27th 
day  of  December,  1912,  in  said  Circuit  Court  of  Ap- 
peals for  the  Ninth   Circuit,  to  be  then  and   there 
held,  that  the  record  and  proceedings     [28]     being 
inspected,  the  said  Circuit    Court  of   Appeals  may 
cause  further  to  be  done  therein  to  correct  that  error 
what  of  right,  and  according  to  the  laws  and  customs 
of  the  United  States,  should  be  done. 
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WITNESS,  the  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States,  this  27th  day  of  November,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and 
twelve. 

[Seal]  A.  L.  RICHARDSON, 

Clerk  U.  S.  District  Court,  for  the  District  of  Idaho. 

Allowed  by :  FRANK  S.  DIETRICH, 

Judge.     [29] 

[Endorsed]:  No.  437.  U.  (S.  District  Court, 
Northern  Division,  District  of  Idaho.  Oregon- 
Washington  Railroad  &  Navigation  Co.,  Plff.  in 
Error,  vs.  United  States  of  America,  Deft,  in  Error. 
Writ  of  Error.  Filed  Nov.  27,  1912.  A.  L.  Rich- 
ardson, Clerk.     [30] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 
AT  LAW— No.  437. 
OREGON-WASHINGTON  RAILROAD  &  NAV- 
IGATION COMPANY,  a  Corporation, 

Plaintiff  in  Error, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 
Citation  on  Writ  of  Error. 

United  States  of  America, 
District  of  Idaho, — ss. 

To  the  United  States  of  America,  and  to  Its  Attor- 
ney, C.  H.  LINGENFELTER,  Greeting: 
You  are  hereby  cited  and  admonished  to  be   and 
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appear  before  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  at  San  Francisco, 
California,  within  thirty  (30)  days  from  the  date 
hereof,  pursuant  to  a  writ  of  error  filed  in  the  clerk  s 
office  of  the  Circuit  Court  of  the  United  States,  Dis- 
trict of  Idaho,  wherein  the  Oregon-Washington 
Railroad  &  Navigation  Company,  a  corporation,  is 
plaintiff  in  error,  and  you  are  defendant  in  error,  to 
show  cause,  if  any  there  be,  why  the  judgment  in  the 
said  writ  of  error  mentioned  should  not  be  corrected 
and  speedy  justice  should  not  be  done  to  the  parties 
in  that  behalf. 

Given  under  my  hand  at  Coeur  d'Alene  in  said  Dis- 
trict this  27th  dav  of  November,  1912. 

FRANK  S.  DIETRICH, 

Judge. 

Attest:  A.  L.  RICHARDSON, 

Clerk.     [31] 
Service  of  the  within  and  foregoing  Citation  here- 
by acknowledged  by  copy  this  27th  day  of  November, 

1912. 

C.  H.  LINGENFELTER, 

United  States  Attorney  for  the  District  of  Idaho. 
[Endorsed] :  No.  437.  In  the  United  States  Dis- 
trict Court,  District  of  Idaho,  Northern  Division. 
Oregon-Washing-ton  Railroad  &  Navigation  Com- 
pany, Plaintiff  in  Error,  vs.  United  States  of  Amer- 
ica, Defendant  in  Error.  Citation.  Filed  Novem- 
ber 27th,  1912.    A.  L.  Richardson,  Clerk.     [32] 
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Return  to  Writ  of  Eiror. 

And  thereupon  it  is  ordered  by  the  Court  that  the 
foregoing  transcript  of  the  record  and  proceedings 
in  the  cause  aforesaid,  together  with  all  things  there- 
unto relating,  be  transmitted  to  the  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  the  same  is  transmitted  accordingly^ 

[Seal]  Attest :  A.  L.  RICHARDSON, 

Clerk.     [33] 

[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record,  etc.] 

In  the  District  Court  of  the  United  States  for  the 

District  of  Idaho,  Northern  Division. 
OREGON-WASHINGTON  RAILROAD  &  NAV- 
IGATION COMPANY,  a  Corporation, 
Plaintiff  in  Error, 
vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 
I,  A.  L.  Richardson,  Clerk  of  the  District  Court 
of  the  United  States  for  the  District  of  Idaho,  do 
hereby  certify  the  foregoing  transcript  of  pages, 
numbered  from  1  to  34',  inclusive,  to  be  full,  true  and 
correct  copies  of  the  pleadings  and  proceedings  in 
the  above-entitled  cause,  and  that  the  same  together 
constitute  the  transcript  of  the  record  herein  upon 
Writ  of  Error  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 
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I  further  certify  that  the  cost  of  the  record  herein 
amounts  to  the  sum  of  $23.60,  and  that  the  same  has 
been  paid  by  the  plaintiff  in  error. 

Witness  my  hand  and  the  seal  of  said  Court  this 
9tli  day  of  December,  1912. 

[Seal]  A.  L.  RICHARDSON, 

Clerk.     [34] 


[Endorsed]:  No.  22»7.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Oregon- 
Washington  Railroad  &  Navigation  Company,  a  Cor- 
poration, Plaintiff  in  Error,  vs.  The  United  States 
of  America,  Defendant  in  Error.  Transcript  of 
Record.  Upon  Writ  of  Error  to  the  United  States 
District  Court  of  the  District  of  Idaho,  Northern 
Division, 
Filed  January  3,  1913. 

PRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 

Deputy  Clerk. 
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[Order  Enlarging  Time  Ten  Days  to  File  Record  in 
Circuit  Court  of  Appeals.] 

In  the  United  States  District  Court,  for  the  District 
of  Idaho,  Northern  Division 

No.  437. 

OREGON-WASHINGTON  EAILEOAD  &  NAV- 
IGATION COMPANY,  a  Corporation, 
Plaintiff  in  Error, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 

This  matter  coming  on  for  hearing  upon  the  appli- 
cation of  the  plaintiff  in  error  for  an  extension  of 
time  within  which  to  file  its  transcript  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  to  docket  said  case,  and  the  Court  being 
satisfied  that  good  cause  exists  for  granting  such  ex- 
tension,— 

IT  IS  ORDERED,  that  said  time  for  filing  said 
transcript  and  docketing  said  case  be,  and  the  same  is 
hereby,  extended  for  a  period  of  ten  days. 

Done  this  27th  day  of  December,  1912. 

FRANK  S.  DIETRICH, 

District  Judge. 

[Endorsed]:  No.  2237.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Order 
Under  Rule  16  Enlarging  Time  Ten  Days  to  File 
Record  Thereof  and  to  Docket  Case.  Filed  Jan.  6, 
1913.     F.  D.  Monckton,  Clerk. 
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United  States  Circuit  Court  of  Appeais 
for  tlie  Nintli  Circuit 


OREGON-WASHINGTON    RAILROAD   & 
NAVIGATION  COMPANY. 

Plaintiff  in  Error 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error 


No.  2237 


Upon  Writ  of  Error  to  the  United  States  District  Court  of  the  'District 
of  Idaho,  Northern  T)ivision 


OPENING  BRIEF  OF  PLAINTIFF  IN  ERROR 


OPENING    BRIEF    OF    PLAINTIFF    IN    ERROR. 
STATEMENT   OF   THE   CASE. 

This  was  an  action  against  the  Plaintiff  in  Error  under 
the  Twenty-eight  Hour  Law  {Act  June  29th,  1906,  C. 
3584,  34  Stat.  607),  involving  the  shipment  of  a  car  of 
hogs  from  Endicott,  \in  the  State  of  Washing-ton,  to 
Walhice,  in  the  State  of  Idaho.  It  was  undisputed  that 
the  hogs  were  loaded  at  Endicott  at  11:30  a.  m.  (Trans. 


pg.  14),  were  accompanied  by  a  man  in  charge  named 
John  Daubert,  who  executed  the  36-hour  release  pro- 
vided in  the  statute.  The  shipment  arrived  at  WaUace 
about  8:55  p.  m.  the  following  day  {Trcnis.  pg.  19),  and 
was  almost  immediately  spotted  at  the  stock  chute  at 
the  stock  yards  of  the  PhuutilT  in  Error  at  Wallace 
{Trans,  pg.  20). 

It  is  likewise  undisinited  that  the  car  of  hogs  was  not 
unloaded  until  the  following  morning,  when  the  car  was 
transferred  to  the  Northern  Pacitic  Railway  Company, 
moved  about  a  mile  and  a  half  to  their  stock  pens,  where 
it  was  unloaded  by  the  consignee,  IMahoney  Bros. 
(  Trans,  pg.  17). 

Ujion  the  trial  the  Defendant  in  Error,  being  the  plaiu- 
tilT  below,  established  the  foregoing  facts,  but  in  addi- 
tion it  api^'ared  that  the  shipment  of  the  car  of  hogs 
was  accompanied  by  John  Daubert  as  caretaker,  who 
went  along  with  the  shipment  for  the  express  purpose 
of  looking  after  the  hogs  (Trans,  pg.  15),  and  that  just 
before  the  train  had  arrived  at  Wallace,  this  caretaker 
asked  the  conductor  of  the  train  to  spot  the  car  at  the 
stock  yards.  Inunediately  after  the  arrival  of  the  train, 
this  caretaker  hunted  up  Mr.  Mahoney  of  Mahoney 
Bros.,  the  consignee  of  the  shijjment,  and  told  him  that 
the  car  had  arrived  and  was  spotted  at  the  stock  yards 
and  that  the  time  was  pretty  nearly  up  to  unload  them 
(  Tra)is.  pg.  15). 


At  the  close  of  the  Government's  testimony  tho  Tlnin- 
tiff  in  Error  moved  tiie  Court  for  a  iion-suit,  on  tlio 
i^round  that  the  failure  to  unload  the  car  within  tht; 
statutory  limit  was  due  to  unavoidahio  causes  which 
could  not  he  anticipated  or  avoided  liy  the  exercise  of 
due  diligence  and  foresight,  and  for  the  further  reason 
that  such  confinement  was  not  done  knowin.<>ly  or  wil- 
fully within  the  meaning  of  the  statute.  This  motion 
the  (\iurt  denied  (Trans.  })g.  18). 

Thereupon  the  Phiintiff  in  Kiror  introduced  certain 
testimony  tending  to  show  that  the  confinement  of  the 
hogs  in  the  car  heyond  the  statutory  liinit,  was  due  to 
unavoidahle  causes  and  was  not  done  wilfully  or  know- 
ingly within  the  meaning  of  the  statute,  and  at  the  close 
of  all  the  testimony  the  Plaintiff  in  ?]n-or  moved  for  a 
directed  verdict  in  its  favor  and  this  motion  was  denied 
by  the  Court  (Trans,  pg.  'lA). 

The  Defendant  in  Error  likewise  moved  for  a  di- 
rected verdict  at  the  close  of  the  evidence,  which  motion 
the  Court  granted  {Trans,  pg.  24). 

SPECIFICATIONS    OF    ERROR. 

The  Plaintiff  in  Error  hereby  designates  the  follow- 
ing errors  which  it  relies  upon  in  this  case: 

1.  The  District  Court  erred  in  denying  the  motion 
of  Plaintiff  in  Error  for  a  non-suit  at  the  close  of  the 
Government's  case. 
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2.  The  District  Court  erred  in  refusing  to  direct  a  ver- 
dict in  favor  of  the  Plaintiff  in  Error  at  the  close  of  all 
the  testimony. 

3.  The  District  Court  erred  in  granting  Defendant 
in  Error's  motion  for  a  directed  verdict. 

4.  The  District  Court  erred  in  entering  judgment  for 
the  Defendant  in  Error  on  the  verdict  of  the  jury. 

ARGUMENT. 

For  convenience  we  will  refer  to  the  parties  to  this 
cause  hereafter,  as  the  Railroad  Company,  instead  of 
the  Plaintiff  in  I{lrror,  and  the  Government,  instead  of 
the  Defendant  in  Error. 

From  the  foregoing  statement  of  the  case  it  will  he 
seen  at  once  that  no  question  is  raised  as  to  the  confine- 
ment of  the  car  of  hogs  beyond  the  statutory  limit.  The 
Specifications  of  Error  all  go  to  one  question  and  will 
be  discussed  together.  That  question  is,  did  the  Rail- 
load  Company  either  at  the  close  of  the  Government's 
case  or  at  the  close  of  all  the  testimony  show  that  the 
confinement  of  the  hogs  beyond  the  36  hours  was  due 
to  unavoidable  causes  within  the  terms  of  the  statute, 
or  that  such  confinement  had  not  been  done  knowingly 
and  wilfully  within  the  meaning  of  the  statute. 

Before  discussing  the  facts  in  the  case  we  desire  to 
suggest  certain  general  propositions  which,  in  our 
opinion,  liave  become  well  established  by  the  Courts. 
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In  the  first  place,  it  is  not  iiiero  coiiliiieinciit  hevoiid 
tlie  statutory  period  wliicli  lixes  tlie  liahility  of  the  Rail- 
road Company,  Init  such  confinement  nnist  he  (h)ne  know- 
ingly and  wilfully.  The  Courts  liave  frequently  defined 
these  two  words  as  used  in  the  statute  under  consider- 
ation. "  Knowini>ly"  and  "wilfully"  have  heen  defined 
as  "intentionally"  or  "puiposely." 

U.  S.   vs.  Sioux  Citij  St<}ck   ]'anls  Co.,  1(52   Fed. 
556. 

The  word  "wilfull\"  has  heen  defined  as  "volun- 
tarily" or  "intentionally." 

U.  8.  vs.  Atchison,  T.  S  S.  F.  Ry.  Co.,  1(56  Fed. 
1(50. 

Again  it  lias  heen  said: 

"  'Knowingly'  evidently  means  with  a  knowledge  of 
the  facts  which  taken  together  constitute  the  failure  to 
comply  with  the  statute,  as  in  the  case  where  one  carrier 
receives  from  another  a  car  loaded  with  cattle,  and, 
with  knowledge  of  how  long  they  then  had  heen  confined 
in  the  car  without  rest,  water  or  food,  prolongs  the  con- 
finement until  the  statutory  limit  is  exceeded.  'Wil- 
fully' means  something  not  expressed  hy  'knowingly', 
else  hoth  would  not  he  used  conjunctively.  *  *  * 
But  it  does  not  mean  with  intent  to  injure  the  cattle  or 
to  inflict  loss  nx^on  their  owner  hecause  such  intent  on 
the  part  of  a  carrier  is  hardly  within  th.e  pale  of  actual 


experience  or  reasonable  supposition.  So,  giving  effect 
to  these  considerations,  we  are  persuaded  that  it  means 
purposely  or  obstinately  and  is  designed  to  describe  the 
attitude  of  a  carrier,  who,  having  a  free  will  or  choice, 
either  intentionally  disregards  the  statute  or  is  i)lainly 
indifferent  to  its  requirements." 

St.  Louis  S  S.  F.  R.  Co.  vs.  U.  S.,  169  Fed.  69. 

The     foregoing     statement     has     been     quoted     and 
approved  in  the  following  cases: 

U.  S.  vs.  Stock  Yards  Terminal  Bij.  Co.,  178  Fed. 
19; 

St.  Joseph  Stock  Yards  Co.  vs.  U.  S.,  187  Fed. 
104; 

Chicago,  B.  £  Q.  R.  Co.  vs.  U.  S.,  194  Fed.  342. 

Secondly,  the  words   "due  diligence  and   foresight" 
have  been  construed  as  follows: 

"The  measure  of  'due  diligence  and  foresight'  is  that 
diligence  and  foresight  which  persons  of  ordinary  pru- 
dence and  caie  commonly  exercise  under  similar  circum- 
stances. And  the  'due  diligence  and  foresight'  which 
condition  the  anticipation  and  avoidance  of  the  other  in 
(idental  or  unavoidalile  causes  specified  in  this  law,  is 
that  degree  of  diligence  and  foresight  which  reasonably 
prudent  and  careful  men  ordinarily  exercise  under  like 
circumstances.  An  'accidental  or  unavoidable  cause' 
which  cannot  be  a\oided  bv  the  exercise  of  due  diligence 
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and  foresi,u-lit  in  the  nioanin.i.-  of  tlic  law  is  a  canso  wliicli 
ieasonal)ly  i)inilint  and  caivlul  nuMi,  niulcr  like  oircnm- 
stances,  do  not  and  wonld  not  ordinarily  anticipate,  and 
whose  effects  under  similar  circumstances  they  do  not 
and  would  not  ordinarily  avoid." 

Chicago,  B.  cf  Q.  R.  Co.  vs.  V.  S.,  li'4  Frrl.  84i]-:544. 
A  third  and  very  important  principle  which  the 
Courts  have  read  into  this  Act  is  this:  That  the  legal 
presumption  in  cases  of  this  kind  in  determining 
whether  a  carrier  has  acted  "knowingly"  or  "wilfully," 
or  without  due  diligence  and  foresight,  is  that  men  ordi- 
rarilv  discharge  their  duties  and  comply  with  the  law. 
Hence,  it  has  heen  held  that  one  carrier  in  receivmg  a 
stock  shipment  from  another,  in  the  ahsence  of  notice  to 
the  contrary,  has  the  right  to  rely  on  the  presumption 
that  the  preceding  carrier  had  discharged  its  duty. 

St.  Joseph  Stock  Yards  Co.  vs.  V.  S.,  187  Fed. 
104-106. 

With  these  general  princi])les  in  mind,  let  us  hriefly 
review  the  facts,  which  in  our  view  estahlish  heyond 
doubt  that  the  Railroad  Company  in  this  case  did  not 
act  "knowingly"  and  "wilfully"  in  confining  the  car 
of  hogs  beyond  the  statutory  limit,  and  further  showed 
that  said  confinement  was  due  to  an  unavoidable  cause 
which  the  Railroad  Company  could  not  reasonably  antici- 
pate. It  must  be  remembered  in  the  first  place  that  tliis 
shipment  of  hogs  was  in  charge  of  a  caretaker    repre- 
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sentiug  the  consignor,  and  that  the  only  purpose  of  hi.^ 
going  along  with  the  car  was  to  look  after  the  hogs  and 
take  proper  care  of  them.  Besides  this,  the  bill  of 
lading  expressly  stipulated  that  the  consignor  was  to 
do  everything  required  in  the  way  of  feed,  water,  rest 
and  unloading  the  hogs,  and  while  we  are  aware  that 
this  stipulation  as  against  the  Government,  would  not 
I'elieve  the  Railroad  Company  of  its  duty  under  the  28 
Hour  Law,  still  we  insist  that  it  is  a  circumstance  which 
must  lie  taken  into  consideration  along  with  the  other 
facts  of  the  case  in  determining  whether  the  Railroad 
Company  acted  with  the  prudence  and  foresight  re- 
quired by  the  statute. 

This  shipment  was  consigned  to  Mahoney  Bros.,  at 
Wallace,  Idaho.  No  directions  had  Ijeen  given  to  the 
Railroad  Company  by  the  consignee  as  to  where  the  hogs 
were  to  be  unloaded.  It  would  seem,  therefore,  that  in 
the  absence  of  such  directions,  the  Railroad  Company 
could  do  but  one  thing,  and  that  was  to  spot  the  car  for 
unloading  at  its  own  stock  pens  in  Wallace.  Again,  this 
was  done  at  the  direction  and  upon  the  express  request 
of  the  num  in  charge  of  the  shipment.  Now  it  is  undis- 
l^uted  that  the  nuin  in  charge  of  this  car  told  the  con- 
ductor of  the  freight  train  whi'li  l>rouglit  it  into  Wal 
lace,  that  he  was  going  to  notify  the  consignee  to  unload 
the  stock  (Trai/s.  pg.  20).  And  besides  this,  the  man  in 
charge  of  the  lar  actualh-  did  notifv  one  of  the  Mahonev 
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Bros.,  thai  the  car  had  ari-ixcd,  was  spotted  at  tlic  stock 
chute  and  that  tlic  .">()  hours  wouUl  soon  he  up. 

Otlier  very  convincing'  circiunstances  showing'  tliat 
tliis  railroad  company  was  cndeaN'oring  to  comply  witli 
the  hiw  and  was  taking-  reasonahh-  precautions  to  pre- 
vent the  confinement  of  tlie  hogs  heyoni  the  statutory 
limit,  is  found  in  the  testimony  of  II.  A.  i^>ard,  the  Agent 
for  the  Kailroad  (\)mpany  at  Wallace  (Trans,  pff.  21). 
Bard  testilied  tliat,  although  liis  usual  time  for  leaving 
tlie  station  of  tlie  Kailroad  (Vnnpany  was  six  o'clock, 
he  waited  around  until  after  nine  o'clock  until  the  train 
trans])orting'  tiiis  car  of  hogs  ai'iixe  1  at  Wallace.  That 
iie  knew  of  the  expected  arrival  of  tliis  car  and  that  he 
waited  around  for  the  conductor  for-  the  ex))]'ess  ])ur- 
])Ose  of  keei)ing'  away  from  violating'  the  .'{(i  Hour  l^aw. 
We  ask  the  (Vnirt  to  read  this  testimony  carefully. 

The  conductor's  jurisdiction  over  the  car  of  course 
terminated  when  the  car  was  spotted  at  tlie  stock  yards 
and,  as  a  matter  of  fact,  his  attention  was  not  again 
directed  to  it  until  the  following  morning  when  he  was 
going  out  on  another  train. 

As  soon  as  the  agent  hecame  advised  the  following 
morning  that  the  car  had  not  lieen  unleaded  he  inune  li- 
ately  connnunicated  with  Mahoney  l^)ros.,  and  at  theii- 
direction  had  the  car  transferred  to  the  Northern  Pa 
cific,  whence  it  was  taken  to  ^lahoney  15ros.'  own  stock 
yards  (Trans,  pgs.  22  and  23). 
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It  seems  to  ns,  in  view  of  the  foregoing  circumstances, 
that  tlie  Railroad  Company  having  completed  the  ship- 
ment of  the  car  of  hogs,  an;l  having  made  a  constructive 
delivery  of  the  same  to  the  consignee,  certainly  had  a 
right  to  assume  that  the  consignee,  or  at  least  the  man 
in  charge  of  the  car,  who  was  a  representative  of  the 
owner,  would  attend  to  unloading  the  hogs  as  provided 
in  the  bill  of  lading.  At  least  it  seems  to  us  the  Rail- 
road Company  had  the  right  to  rely  u])on  such  assump- 
tion and  upon  the  presumption  that  the  man  in  charge 
of  the  car  would  perform  his  duty,  until  it  had  actual 
notice  that  the  car  had  not  been  unloaded. 

It  should  be  remembered  that  an  entirely  different 
situation  existed  in  this  case  from  that  where  it  is  nee 
essaiy  to  unload  the  cattle  or  hogs  during  shipment.  It 
will  be  notieel  that  the  title  of  the  28  Hour  Act  reads : 
"An  Act  to  prevent  cruelty  to  animals  while  in  fraiisif 
by  railroad  *  *  *."  In  the  case  at  bar  the  transit 
or  carriage  had  ended.  The  car  was  at  the  disposition 
of  the  consignee  and  nothing  more  remained  for  the 
Railroad  Company  to  do  in  connection  with  the  shipment 
unless  it  can  be  said  that  unr-er  the  Act  it  was  the  duty 
of  the  Railroad  Com])any  to  unload  the  hogs.  But  if 
it  was  the  duty  of  the  Railroad  Company  to  unload  the 
hogs  it  was  likewise  the  duty  of  the  Railroad  Company 
to  give  them  rest,  water  and  feed.  The  statute  makes 
no  distinction  between  these  requirements.      The    hogs 
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must  be  unloaded,  rested,  watered  and  fed.  Now  tli" 
mere  sn^i>estion  that  it  was  the  duty  of  tlic  Hailioad 
Comi)any  under  tliese  circumstances  not  only  to  unload. 
but  to  feed,  watei-  and  rest  tlie  ho,ys,  shows  the  al)snrdity 
of  the  ])ro))()sition,  and  to  our  mind  demonstrates  that 
it  was  only  the  purpose  of  the  Act  to  re<iuire  unh)adin,y', 
etc.,  etc.,  while  the  shipment  was  in  transit.  We  i)re- 
sume  the  idea  of  (\ui.yress  was  this;  that  after  cattle 
or  hogs  had  been  conhned  in  transit  on  a  moxiui;'  train 
for  28  or  .")()  lionrs  at  tlie  outside,  as  tlie  case  miulit  be, 
they  would  be  in  no  conibtion  to  resume  the  jcnirney 
until  they  had  been  unloaded,  watered  and  fed  and 
rested  for  five  hours.  We  seriously  doulit  if  C\)ni>ress 
in  tliis  Act  attempted  to  exert,  or  in  fact  ( ould  lawfully 
exert  any  control  over  the  shipment  after  it  had  reached 
its  destination  and  there  had  been  a  delivery,  actual  or 
constructive  to  the  consignee. 

But  even  assuming  that  this  construction  of  the  Act 
for  which  we  are  contending  is  not  the  true  one,  still 
we  insist  that  the  Railroad  Company  is  not  liable  be- 
cause the  confinement  of  the  hogs  was  due  to  an  unavoid- 
able cause  which  could  not  be  anticipated  or  avoided 
by  the  exercise  of  due  diligence  and  foresight. 

As  stated  in  St.  Joseph  Stock  Yards  Company  vs. 
U.  S.,  supra,  the  legal  presumption  is  that  men  ordi 
narily  discharge  their  duties  and  comply  with  the  law. 
The  shipment  of  hogs  having  reached    its    destination. 
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and  been  spotted  where  they  could  have  been  easily  un- 
loaded, and  the  consignee  having  been  notified  of  its 
arrival,  under  circumstances  which  would  lead  the  Rail- 
road Company  to  believe  that  the  hogs  would  be 
unloaded  promi>tly,  it  seems  to  us  that  the  Eailroad 
Comjjany  had  the  right  io  assume  that  this  would  be 
done,  at  least  until  it  had  actual  notice  to  the  contrary, 

While  the  statute  under  consideration  is  not  criminal 
but  only  penal  in  its  nature,  still  we  feel  that  the  Courts 
should  also  recognize  an  honest  attempt  upon  the  part 
of  the  Railroad  Company  to  comply  with  the  law.  The 
evidence  in  this  case  not  only  fails  to  disclose  any  lack 
of  diligence  or  foresight,  or  due  care  in  respect  to  this 
shipment  of  hogs,  but  on  the  contrary  shows  a  very 
conuneudable  anxiety  on  the  part  of  the  employees  of 
the  Railroad  Company  to  avoid  a  violation  of  the  Act. 
The  conductor  in  charge  of  the  freight  train  took  ))ains 
to  comi)ly  immediately  with  the  request  of  the  caretaker 
lo  si)ot  the  car  for  unloading,  and  took  further  pains 
to  comnnmicate  to  Mr.  Bard,  the  Agent,  that  the  car 
had  been  spotted  and  that  the  caretaker  had  gone  to 
notify  the  consignee.  Mr.  Bard,  the  Agent,  showed  his 
anxiety  to  avoid  a  violation  of  the  law  by  remaining  at 
the  station  long  after  liis  customary  time  for  leaving 
and  by  ascertaining  from  the  conductor  what  arrange- 
ments had  lieen  made  for  unloading  the  stock.  Under 
these  circumstances  it  seems  to  us  unjust  to  punish  the 
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Railroad  Company  merely  beoaiise  it  assumed  that  the 
cousignee  and  the  caretaker — the  two  men  most  inter 
ested  in  giving  the  hogs  proper  care — failed  to  perform 
tlieir  duty.  Instead  of  there  being  an  intentional  and 
wilful  confinement  of  the  hogs  heyond  the  limit,  the  evi- 
dence discloses  a  bo)ia  fide  attemi)t  upon  the  ])art  of  the 
railroad  employees  to  comply  with  the  law. 

The  Court  below  should  have  either  granted  the 
motion  for  non-suit,  or  at  least  directed  a  verdict  in 
favor  of  the  Railroad  Comi)any,  and  we  respectfully 
submit  that  the  judgment  of  the  trial  Court  should  be 
reversed,  with  instructions  to  dismiss  the  action. 

Respectfully  sulmiitted, 

A.  C.   SPENCER, 

HAMBLEN    &    GILBERT, 

Attorneys  for  Plaintiff  in 
Error. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


OREGON  WASHINGTON  RAILROAD  \- 
NAVIGATION  COMI'ANV  a  Cnvporu- 
tion, 

Phtintiff  ill  lurnr  '       ^^       t,,- 
No.  Z2S/ . 

vs.  I 

rXITHD  STAT->  OF  AMERICA.  | 

Defendant  in  Hrrar.    ' 


Upon   Writ  of  Error  in  the  United  States  District  Court  of 
Idaho.  Northern  Division. 


BRIEF  OF  DEFENDANT  IN  ERROR 


Defendant  in  Error,  the  United  States  answering  tlie  brief 
of  Plaintifi'  in  Error,  finds  that  the  issues  are  compassed  to 
two  propositions,  as  follows : 

1.  Was  it  the  duty  of  the  railroad  company  to  properly  care 
for  the  hogs  on  their  arrival  in  Wallace.  Idaho,  on  the  evening 
of  March  7,  1912  before  the  36-honr  period  expired,  notwith- 
standing the  car  was  accompanied  bv  a  caretaker  who  in- 
formed the  conductor  of  the  train  in  which  the  car  containing 
the  hogs  was  carried,  that  he  would  notify  the  consignee  to 
unload  the  stock,  or  did  the  duty  devolve  upon  the  railroad 
company  to  unload  for  rest,  water  and  feed  upon  the  non- 
compliance by  the  caretaker  and  consignees  ? 
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2.  Was  the  C'  nfiuement  of  the  stock  beyond  the  time  limit 
due  to  an  unavoidable  cause  which  could  not  be  anticipated 
or  avoided  by  the  exercise  of  due  dilig'ence  and  foresight  ? 

The  primary  p;irpose  of  the  act  known  as  "The  28-hour  law"' 
is  to  prevent  cruelty  to  animals  while  in  transit  and  under  the 
care  and  control  of  the  carrier  It  is  a  humane  act.  The  con- 
tractural  rights  o-  the  owner  of  the  stock  and  the  railroad  com- 
pany are  ancillary  to  prevention  against  cruelty  to  the  stock  by 
long  confinement  and  improper  attention. 

"'The  statute  was  not  primarilv  intended  for  the  benefit  of 
the  owner.  Indeed  it  is  restrictive  of  their  rights.  The  penalty 
does  not  go  to  the  consignor,  but  to  the  United  States,  for  eac'i 
failure  to  unload  cattle,  regardless  of  who  may  own  them,  and 
even  if  the  owner  consented  to  their  confinement  beyond  a 
period  of  36  hours.  The  title  of  the  act  is  'To  prevent  cruelty 
to  animals  in  transit.'  its  declared  intent  being  to  prohibit  their 
continuous  confinement  beyond  a  period  of  twenty-eight  hours, 
except  upon  the  contingencies  hereinbefore  stated.  Regardless 
of  the  number  of  shipments,  at  any  time  and  place  where  they 
are  wilfully  and  knowingly  confined  beyond  the  lawful  period, 
there  is  a  violation  of  the  statute  as  to  the  animal  or  animals 
then  and  there  in  custody  for  transit  in  interstate  commerce. 
X    X." 

220  US  94,  55  L.  Ed  384. 

"The  act  to  pre\ent  cruelty  to  animals  while  in  transit." 
approved  June  29,  1906,  (34  Stat,  at  L.  607.  Chap.  3594,  U.  S. 
Comp.  Stat.  Supp.  1909,  p.  1178),  provides: 

"Sec.  1.  That  no  railroad,  .  .  .  whose  road  forms  any 
part  of  a  line  of  road  over  which  cattle  ...  or  other  ani- 
mals shall  be  conveyed     .     .     .      fin  interestate  commerce) 


shall  ci)nl"iue  the  same  in  car:.,  boats,  or  vessels  of  any 
(lescri])tit)n  tor  a  period  lonjj^er  than  twenty-eight  consecutive 
hours  without  unloading-  the  same  in  a  humane  manner,  into 
properly  equipped  pens,  for  rest,  water  and  feeding,  for  a  per- 
iod   of    at    least    five    consecutive    hours,    unless    prevented 

hy  imavoiilable  causes  .  .  .  /^rofif/tv/,  That  upon 
the  written  retjU'^-t  of  the  owner  or  person  in  custody  of  that 
particular  .shipment,  which  written  request  shall  be  separate  and 
apart  from  any  ])  inted  bill  of  lading,  or  other  railroad  form, 
the  time  of  confiiiement  may  be  extended  to  thirty-six  hours. 
In  estimating  such  confinement  the  time  consumed  in  loading 
and  unloading  shall  not  be  considered,  but  the  time  during 
which  the  animals  have  been  confined  witliout  such  rest  or 
food  or  water  on  connecting  roads  shall  be  included,  it  being 
the  intent  of  this  act  to  prohibit  their  continuous  confinement 
be\ond  the  period  of  twenty-eight  hours,  except  upon  the  con- 
tingencies hereinbefore  stated. 

"Sec.  2.  That  animals  so  unloaded  shall  be  properly  fed 
and  watered  during  such  rest. 

"Sec.  3.      That  any  railroad      .  .      w1i(j  knowingly  and 

wilfully  fails  to  comply  with  the  provisions  of  the  two  preced- 
ing sections  shall,  for  every  such  failure,  be  liable  for  and  for- 
feit and  pay  a  penalty  of  not  less  than  one  hundred  nor  more 
than   five  hundred  dollars. 

"Sec.  4  That  the  penalty  creat.-d  by  the  preceding  section 
shall  be  recoverel  by  civil  action  in  the  name  of  the  United 
States.     .     .     ." 

,  Briefly  adverting  to  the  evidence,  the  testnnony  of  J.  H. 
Manning,  conductor  in  charge  of  the  train,  disclose  that  the 
caretaker  was  to  inform  Mahone\-  Brothers,  consignees,  of  the 


arrival  of  the  stock  at  Wallace,  Idaho.  (Trans.  20. )  That 
the  caretaker  inte:-ded  to  and  did  abandon  the  stock.  The  con- 
ductor also  knew  that  the  stock  would  remain  loaded  until  the 
next  morning  and  that  he  passed  bv  the  next  morning  an,l 
saw  the  stock  stiM  there;  that  the  car  was  not  unloaded  uiuil 
the  next  niorniny;,  (Trans.  21)  when  they  were  delivered  to 
Mahoney  Brother  ■.  having  been  confined  for  a  period  of  forty- 
four  hours  and  five  minutes  from  the  time  the  stock  was  loaded 
at  Endicott,  Washington,  until  they  arrived  and  were  delivered 
to  the  consignees  at  Wallace. 

The  agent  at  ^Vallace  also  knew  that  the  hi)g-s  were  coi- 
fined  in  the  car  at  Wallace  during  the  night  of  their  arrival  and 
that  the  conductor  so  informed  him.  The  uncontradicted  tes- 
timony is  that  the  company  had  knowledge  that  the  car  re- 
mained unloaded  and  that  the  time  had  expired,  and  that  no 
attempt  was  madv'  by  the  railroad  c<impanv  to  care  for  them, 
but  that  its  offic'/rs  and  ageilt.-^  knowinglv,  wilfullv  aiul  inten- 
tionallv  permitte'i  the  stock  to  remain  in  the  car  l)eyond  th-' 
thirty-six  hour  p  riod. 

The  word  knowingly  is  used  in  the  twenty-eight  hour  law  in 
its  commonly  accepted  terms  and  sense,  and  means  witli  i 
knowledge  of  th^'  facts  which,  takjn  togetlur.  constitute  the 
failure  to  -comply  with  the  statute. 

Wilfully  means  something  not  expressed  by  knowingly, 
else  both  would  not  be  used  conjunctively.  And  presumptively, 
it  means  something  not  expressed  by  willingly,  else  the  changj 
would  not  have  been  made  in  the  statute.  But  it  does  not  mja  i 
with  the  intent  to  injure  the  cattle  or  to  inflict  loss  upon  tlu- 
owner  because  such  intent  on  the  part  of  such  carrier  is  hard'y 
within  the  pale  of  actually  expressed  or  reasonable  suppositio.i. 

U  S.  rs.  Union  Pac.  Ry.  Co..  169  Fr,l.  65. 


So  giving-  effect  to  these  considerations  we  are  pursuatled 
that  it  means  purposely  or  obstinately,  and  is  designed  to  de- 
scribe the  attitude  of  a  carrier,  who,  lia\  nig  a  free  will  or 
chance,  either  intentionally  disregards  the  statute  or  is  pri- 
marily indifferent  to  its  requirements.. 

St.  f.ottis  K-  San  Frmuisco  Ry.  C(>.  t'.v.  /  'iiitni  States. 
169  Fed.  71. 

The  word  wiluilly  hi  the  twcnly-ciglu  hour  law  does  not 
require  that  there  should  be  an  evil  intent  to  constitute  the 
offense,  but  it  is  sufficient  if  the  act  was  done  knowingly  an.l 
purposely. 

U.  S.  vs  N   Y.  Ceil.  &  Hudson  Riicr  Ry..  165  Fed.  833. 

A  carriei  which  receives  live  stock  from  a  connecting  car- 
rier, after  the  animals  have  been  already  confined  beyond  the 
period  prescribed  by  the  twenty-eight  hour  law.  and  continue 5 
their  transportation  for  several  hours  before  unloading,  :s 
liable  for  negligence  per  se.  Whether  the  carrier  k;7owingly 
and  wilfully  fails  to  conijjly  with  the  statute  is  -i  uuestion  for 
submission  to  the  jury.  , 

U.  S.  vs.  X   y.  Cen.  &  Hudson  Rher  Ry..  156  Fed.  249 
U.  S.   vs.   Lehigh   I 'alley  R.   R.   Co..   184  Fed.  871, 

ajfirmed  187  Fed.  1006. 
U  S.  vs.  St  Jo.s-eph  Stock  Yards  Co..  181  Fed.  625. 
U.  S.  vs.  North  Pac.  Terminal  Co..  181  Fed.  879. 

A  similar  case,  in  many  re.spects.  was  passed  upon  by  the 
Eighth  Circuit  in  the  case  of  Chicago.  Burlington  &  Ouincy 
Ry.  Co.  vs^  U.  S.,  195  Fed.  241,  in  which  the  following  perti- 
nent language  is  used  bv  Sanborn.  Circuit  Judge: 

'*****     The  facts  that  their  owner  or  caretaker, 


who  accompanies  tliein,  agrees  to  care  for,  feed  and  water  them 
on  their  way,  and  that  food  and  water  with  which  he  might 
have  performed  his  agreement  were  easily  accessible  to  him,  are 
not  sufficient  to  establish  this  excuse,  where  the  animals  are 
knowingly  and  wilfully  confined  more  than  twenty-eight  hours 
and  they  do  not  actually  receive  proper  food,  or  water  or  space 
and  opportunity  to  rest. 

"Nor  is  it  essential  to  the  recovery  of  the  penalty  that  proot 
should  be  made  that  the  defendant  knew  that  the  animals  did 
i^ot  receive  proper  food,  water  or  space  to  rest  in  the  cars 
which  transports  1  them.  It  is  enough  that  the  railroad  com- 
pany knowingly  and  wilfully  confined  them  more  than  twenty- 
eight  hours,  and  the  animals  did  not  have  proper  food,  water, 
space  and  opportu.nity  to  rest  in  the  cars  that  carried  them  dur- 
ing the  transportation." 

The  secf)nd  proposition  merits  no  consideration  as  the  ques- 
tion of  unavoidable  cause  which  could  not  be  anticpated  or 
avoided  by  the  exercise  of  due  diligence  and  foresight  is  fore- 
closed by  the  knowledge  of  the  employes  that  the  hogs  were 
in  the  car  and  that  the  car  was  spotted  in  the  chutes  of  the 
railroad  company  for  unloading,  and  the  agents  and  employes 
voluntarily  pernvtted  them  to  remain  in  the  car  at  Wallace, 
Idaho,  until  the  next  morning  at  8  :30  or  9  :00  o'clock,  when, 
at  the  request  of  Mahoney  Brothers,  consignees,  the  hogs  were 
unloaded. 

Section  2  of  th.e  act  makes  it  oljligatory  on  the  company, 
in  default  of  the  owner  or  person  having  the  custody  tncieo+', 
to  unload  the  same  for  the  purposes  mentioned  in  the  statr.l?., 
and  such  company  shall  have  a  lien  upon  such  animals  for  fcwd, 
care  and  custody  furnished. 

It  is  immateri.-i!.  in  an  action  to  rt\over  a  p.Mialty  under  tlu 


statute,  whether  faihire  to  feed  atul  water  tlie  stock  is  due  to 
the  defauU  of  the  shipper  or  the  carrier.  The  act  requires  the 
shipper  to  feed  and  water  the  stock  in  llie  first  instance, 
hut.  if  he  fail,  th.-  carrier  must  do  it  for  him. 

U.  S.  vs.  LouisvUlc  &  Nashville  Ry.  Co.,  18  Fed.  480. 
U.  S.  vs.  O  S.  L.  Ry.  Co  ,  160  Fed.  526. 

No  error  having  been  made  by  the  Court  in  instructing  a 
verdict  for  the  plaintiff,  the  judgment  being  for  the  right 
party,  should  be  '  f firmed. 

Respectfully  submitted, 

C.  H.  LINGENFELTER, 

United  States  A'torney  for  the  District  of  Idaho,  Attorney 
for  Defendant  in  Error. 


m 


